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These are times when ideas such as judicial independence must not
remain abstract concepts but must be analyzed and operationalized as
actionable standards of contemporary public life. In the current politi-
cal moment, which is by no means unprecedented, judicial work and the
function of the courts are set against a backdrop of democratic backslid-
ing, far-right populism, and a very real war against liberal ideals waged
by very real actors. Although these developments are not restricted to Eu-
rope, the erosion of the rule of law in countries on the European semi-pe-
riphery — most prominently Hungary, Romania, and Poland - has made
judicial independence a defining challenge for constitutionalism in the
European Union Member States and the constitutional foundations of
the European Union alike. In these countries, the European and national
standards and institutions introduced to sustain independent and impar-
tial judicial decision-making — and through it the rule of law itself - have
been repeatedly tested and challenged in the particular ways fast-learning
illiberal and autocratic governments can conjure within their respective
national contexts. It is against this background that this volume edited by
Petra Bard and Jasper Krommendijk - both legal scholars of formidable
academic reputation and unquestionable commitment to the rule of law
- emerges not only as timely, but as essential reading and a potential tool
for researchers, practitioners, and rights defenders in Europe and beyond.

As set out by the editors, the book aims to make a distinctive con-
tribution by both documenting systemic captures of national judiciaries
and violations of judicial independence, and exploring effective strategies
for protecting and restoring the independence of judges and courts. This

*  Research Professor, E6tvos Lordnd University, Budapest, Hungary; e-mail: varju.

marton@tk.elte.hu ORCID ID: 0000-0003-3027-0493

| 253


mailto:varju.marton%40tk.elte.hu?subject=
mailto:varju.marton%40tk.elte.hu?subject=
https://orcid.org/0000-0003-3027-0493

PRAVNI ZAPISI « Godina XVII « br. 1 » str. 253-259

latter undertaking — one whose practical delivery has been causing con-
siderable headaches, particularly for the European Union - makes this
volume particularly promising, drawing the reader in with the expecta-
tion of finding workable solutions and durable guarantees. To achieve its
aim, the book adopts a multidisciplinary approach, reflecting the intricate,
cross-disciplinary nature of judicial independence itself, and works from
legal doctrinal, legal theoretical, political science, sociological, and empi-
rical perspectives. The editors also make clear that their intention was not
to revisit the well-studied - yet still only partially understood — questions
of how illiberal regimes systematically undermine the rule of law, nor to
assess whether genuine recovery from such ruptures is possible, but rather
to focus specifically on judicial independence as a highly complex, critical
issue in its own right, and possibly the ultimate safeguard against the illi-
beral capture of the state and public life. Rather than examining isolated
aspects or tools of judicial independence, the book promises a compre-
hensive and nuanced study rooted specifically in the European context.
Nevertheless, as the contributions themselves attest, the rule of law rema-
ins ever present throughout, with its protection and restoration serving as
the ultimate aim underlying every discussion and analysis.

The focus on judicial independence does not come at the expense of
broader contextualization. The volume’s analysis and practical recommen-
dations remain thoroughly grounded in the wider legal and political con-
text. In the introductory chapter, the editors position judicial independ-
ence as an essential building block of democracies, which are grounded in
the rule of law and the protection of fundamental rights, and as a crucial
value component of societies that strive in such political environments.
They also make it clear that they regard judicial independence as essen-
tial to the “legal integrity” of the European Union. They consider the EU’s
“legal integrity” as playing an instrumental role in maintaining Europe’s
common values across its Member States. The first part of the book un-
dertakes this contextualization with real ambition, seeking to conceptualize
judicial independence with regard to its social and political foundations.
The book’s complexity is further served by investigating both the standards
and the institutional guarantees of judicial independence. The editors ar-
gue that these, together with the core liberal values (rule of law, democracy,
and fundamental rights), form the “cohesive legal architecture” that makes
judicial independence functional and that must be reconstructed in any
attempt to rescue or reinstate it after an illiberal rupture. A final analytical
layer is added through close attention to the particular mechanisms avail-
able within the European Union for addressing challenges to the common
EU values and principles, including judicial independence.
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Across its sixteen chapters, the volume thus weaves together multi-
ple stories told from various perspectives. It opens with a theoretically
rich contribution by Kim Lane Scheppele on the judicial enforcement of
principles (general or higher principles) as a defense against formal le-
gal rules deployed by “aspirational autocrats” to subordinate judges and
erode constitutionalism. Her core argument is that conventional under-
standings of judicial independence are insufficient to protect courts from
capture by autocrats. Because it is functionally impossible to distinguish
between genuine democratic legislation and laws that incorporate direct
political instructions, a standard legal positivist notion of judicial inde-
pendence is both useless and inactionable in perilous political times. Her
solution is that judges must look beyond positive legal rules and follow
the broader principles embedded in the legal order itself. Even in auto-
cratic legal systems, such principles can be found in constitutional pro-
visions, binding international treaty obligations, and norms within the
rule of law that express the deeper commitments of the state to society
and the individual. Scheppele argues that applying these principles is not
merely a right but also an obligation of judges, who in the EU Member
States are aided in this decision by the legal principles established at the
supranational level. The trigger for resisting legislative provisions, in her
account, arises when democratic degradation reaches the point at which
a government is actively seeking to “keep itself in power indefinitely”.
This is, as Scheppele herself concedes, a controversial threshold, and the
argument itself is somewhat underdeveloped and difficult to operation-
alize in practice. Nonetheless, it sets an ambitious theoretical agenda for
the volume as a whole.

Dimitry Kochenov’s chapter is more pessimistic about the aid avail-
able at the supranational level - both for judges and for societies preyed
upon by autocratic rulers. His central, polemical argument is that the EU’s
own institutional response to democratic and rule of law backsliding in
the Member States has been equally problematic. Specifically, the EU in-
stitutions - including the EU Court of Justice too — have deployed the
language and authority of the rule of law in a manner that is proceduralist
and self-serving from the perspective that it equates the rule of law with
the supremacy of EU law and the Court of Justice’s unchecked authority.
This framing, rather than tempering sovereign power, has led to a concen-
tration of power at the supranational level, generated double standards,
and eroded the protection of fundamental rights. Equally troubling, ac-
cording to Kochenov’s account, is that the EU’s rule of law interventions
have produced no meaningful change on the ground in countries such

>«

as Hungary or Poland. The EU’s “rule of law revolution” has remained
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on paper only. Kochenov’s writing is knowledgeable and passionate as al-
ways, even angry in places. What it misses, however, is evidence that cuts
against his thesis: that the proceduralism of the EU Court of Justice and
its conflation of the rule of law with EU law supremacy have, in practice,
armed individuals with tools to contest abuses of power, and equipped
those domestic judges who chose to resist with doctrinal tools to push
back against autocratic capture.

In her chapter, Barbara Grabowska-Moroz shares Kochenov’s critical
view, and argues that the EU’s response to rule of law backsliding has been
defined by a systematic pattern of “constitutional avoidance”™ a deliberate
tendency to refrain from imposing binding consequences for breaches of
EU values. She identifies three overlapping expressions of this avoidance:
the prioritization of dialogue over enforcement, the proliferation of soft
tools in place of Treaty-based instruments, and the consistent delaying of
meaningful decisions. Crucially, she shows that this avoidance extends be-
yond political institutions to the EU Court of Justice itself, whose case law
has similarly deferred to political processes that were paralyzed by lack
of will. This has resulted in institutional passivity hardening into policy.
Rick Lawson’s analysis of the European Court of Human Rights’ response
to the backsliding of the rule of law is slightly more positive. He argues
that the Court of Human Rights responded far too slowly in cases from
Hungary and Poland, often intervening only years after irreversible dam-
age had been done. The Court’s task was far from straightforward, as the
attacks on judicial independence unfolded within a broader framework of
large-scale incremental developments that threatened fundamental rights
before any individual harm could be demonstrated. Ultimately, the Court
changed its tactics and went beyond “judicial minimalism” by contextu-
alizing individual violations within their broader systemic significance.
Lawson concludes that while this change has had a positive impact, the
question whether the Court is truly equipped to confront future crises of
comparable scale is still open.

The chapters devoted to conceptualizing judicial independence draw
on a broad range of perspectives. In his chapter, Zoltan Fleck argues that
the current crisis of the rule of law is a systemic moral and social fail-
ure that cannot be resolved through institutional or regulatory fixes alone.
He contends that the institutional aspect of liberal democracy - formal
legal institutions and rules - is increasingly out of touch with the com-
plex social realities and technological challenges of late modernity. Us-
ing the case of Hungary, Fleck illustrates how populist autocrats exploit
these institutional gaps by replacing democratic cooperation with delib-
erate social polarization and instrumentalizing law for amoral purposes.
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Courts can play an important role in countering and remedying this: a
committed judiciary can act as a communicative community aiming to
regenerate the shared social experiences and the democratic values threat-
ened by autocratic rule and illiberal politics. Karoly Bard’s chapter ad-
vances an unconventional argument in defense of judicial independence
by appealing to the logic of populist crime-control policies. He argues that
populist regimes, which favor criminal conviction efficiency over proce-
dural rights, paradoxically undermine their own goals by eroding judicial
independence, since intimidated or corrupt judges will acquit the guilty
just as readily as they convict the innocent. The chapter concludes with
a pragmatic, “populist-friendly” appeal: since eroding judicial independ-
ence ultimately diminishes the efficiency of the criminal justice system,
even those committed to tough-on-crime policies have rational, self-inter-
ested reasons to leave judicial independence intact. The chapter by Vio-
leta Besirevi¢ explores the contemporary erosion of judicial independence
under the rise of global populist regimes. She examines how the concepts
of judicial independence, the rule of law, and constitutional identity con-
verge and conflict within the European Union’s legal framework. She fo-
cuses on the “weaponization” of national constitutional identity to contest
the legitimacy of independent institutions and the supremacy of EU law.
Ultimately, the chapter argues that the misuse of constitutional identity (to
justify court-packing and destabilize courts) creates a “fake constitutional-
ism” that undermines the rule of law itself.

The volume discusses the following coping-mechanisms and defense
strategies. Dragos Cilin’s chapter examines the pivotal role of the Romani-
an Judges’ Forum Association in safeguarding judicial independence and
the rule of law against significant legislative challenges in Romania since
2015. He details how the Association transitioned from a scientific rese-
arch body into a proactive defender of democratic values through public
protests, the publication of critical memoranda, and strategic collabora-
tion with international bodies, such as the Venice Commission and the
European Commission. He also highlights the Association’s instrumental
role in initiating preliminary ruling requests to the EU Court of Justice
to challenge domestic laws that threatened the autonomy of the judiciary.
This chapter demonstrates how professional judicial associations can act
as a critical bulwark against the erosion of the rule of law in EU Member
States. John Morijn’s chapter addresses “judicial resistance” from a general
perspective, and examines its emergence as a crucial, defensive response
by European national judges against rule of law backsliding, particularly
in Poland and Hungary. Morijn argues that because EU political institu-
tions were initially “flat-footed” in their response to the capture of natio-
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nal judiciaries, judges were forced to move beyond traditional courtroom
roles to safeguard democratic standards. The chapter shows how judges
utilized formal legal mechanisms, such as preliminary rulings to the EU
Court of Justice, alongside informal strategies, such as cross-border so-
lidarity and cooperation with civil society. Morijn admits, however, that
judicial resistance can only have limited impact and political action is ne-
cessary to sustainably defeat systemic authoritarian shifts.

The chapter by Wouter van Ballegooij and Matthias Schmidt focuses
on the European Commission’s Rule of Law Report as a preventive mon-
itoring instrument. The authors argue that the Report plays a crucial role
in strengthening judicial independence and document legislative reforms
across multiple Member States that followed directly from its recommen-
dations. Situating the Report within the broader EU rule of law toolbox,
alongside infringement proceedings and budgetary conditionality mech-
anisms, the chapter presents it as a soft-law instrument that has none-
theless achieved measurable and growing policy impact. In his chapter,
Theo Tsomidis critically examines the prevalent European model of cen-
tralized court administration through powerful judicial councils, arguing
that such concentration of authority creates structural vulnerability. The
author argues that these institutions are often fragile and easily hijacked
by autocrats, as illustrated by the recent capture of the National Council
of the Judiciary in Poland. To mitigate these risks, the chapter proposes
a paradigm shift toward a decentralized model featuring the dispersal of
power and increased agency for individual courts and judges. Such a dif-
fused system of judicial governance would enhance the resilience of the
rule of law by creating a “multi-layered defense” against capture by the ex-
ecutive. In Chapter 15, Katalin Cseres explores the idea that independent
competition authorities can serve as “quasi-courts” that actively protect
the European Union’s rule of law and democratic values. She argues that by
constraining arbitrary economic power and preventing its collusion with
political power, competition authorities can safeguard the economic di-
mensions of liberal democracy. This is particularly necessary in oligarchic
capitalisms where political and economic power are intimately connected
through a close group of individuals. Cseres argues that competition law is
not merely a technical economic tool, but rather functions as an essential
accountability mechanism that preserves “economic democracy’, essential
for both the EU and national market economies.

Chapter 10, by Kees Sterk, examines Ukraine’s ongoing efforts to es-
tablish an independent judiciary. Sterk identifies three essential require-
ments for this transformation—legal frameworks, judicial integrity, and
the cultivation of judicial courage. Despite significant improvements in
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the integrity of judicial governing bodies, he notes that challenges remain,
particularly regarding the formalistic interpretation of law and the non-
merit-based selection of court presidents. Ultimately, the chapter under-
scores that while a strong legal foundation has been largely completed,
the long-term success of Ukrainian judicial independence depends on
successfully shifting deeply rooted internal cultures and resisting both do-
mestic and foreign pressures. In his chapter, Tomasz Tadeusz Koncewicz
argues that the erosion of the rule of law in Poland between 2015 and
2023 was facilitated by a fragile, top-down democratic consolidation after
1989 that never had deep social anchoring. He contends that rebuilding
sustainable democratic institutions requires moving beyond purely tech-
nical and legislative fixes to embrace “constitutional fidelity” as a lived ex-
perience for all citizens. Such a bottom-up approach, where the rule of
law is internalized by public and legal institutions are transformed into
a shared “common cause’, can prevent future constitutional capture. He
concludes that a resilient liberal democracy rests on legal imagination and
civic engagement providing the foundation of its institutional design.
Taken as a whole, this volume makes a significant contribution to the
scholarship on judicial independence, offering not only rigorous theoreti-
cal discussions but also concrete insights for those engaged in the defense
of the rule of law across Europe. The editors have assembled a truly multi-
disciplinary and cohesive collection, brought to a fitting close by the acti-
onable conclusion that the successful restoration of judicial independence
in Europe requires a convergence of top-down international pressures and
bottom-up domestic mobilization, where international norms are “verna-
cularized” by local actors in order to achieve sustainable legitimacy.
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