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GUEST EDITORIAL / UVODNI ESE]

Manal Totry-Jubran*

EMERGENCY, LAW, AND EXCLUSION
IN CONTESTED URBAN SPACES

1. INTRODUCTION

This editorial examines how, during or after periods of heightened
security threats, formal enforcement measures (e.g., arrests, prosecutions,
selective enforcement policies) and, in some cases, local government inter-
ventions intersect with private initiatives (e.g., right-wing extremists, pro-
testers, vigilante groups) and affect contested urban environments. These
interactions consolidate dominant authority while eroding plural or mixed
forms of belonging. Although such measures do not always produce imme-
diate demographic shifts, they are structured to facilitate them over time,
thus resulting in cumulative spatial and demographic reordering.

The Israeli context provides a particularly acute illustration of how
emergency legal measures, municipal practices, and private mobilization
can converge in contested urban spaces following periods of heightened
security crisis. The Hamas attacks of 7 October 2023 - and the devastating
war on Gaza that followed - also had a profound effect on Israeli society,
intensifying long-standing tensions between Jewish and Palestinian citi-
zens of Israel, particularly in the country’s mixed urban environments.

Focusing on the targeting of Palestinian citizens after 7 October, this ed-
itorial demonstrates how emergency legal measures can interact with infor-
mal social pressures in ways that intensify the vulnerability of minority pres-
ence within contested urban spaces. The increased policing of Palestinian
social media expression — often accompanied by local hostility and, at times,
permissive municipal responses — has unfolded against the background of
broader demographic changes in Jewish cities where Palestinian families
have increasingly settled over the past three decades, turning them into what

[ refer to in my previous publications as “mixed cities in the making”.!

*  Associate Professor, Bar-Ilan University, Israel; e-mail: manal.totry-jubran@biu.ac.il
ORCID ID: 0000-0002-4678-7991

1 Totry-Jubran, M., 2018, Law, Space and Society: Legal Challenges of Middle-Class Eth-
nic Minority Flight, Harvard Journal on Racial and Ethnic Justice, Vol. 34, No. 1, p. 57.
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The editorial centers on a locally and globally covered test case of Dr.
Dalal Abu Amneh, a Palestinian citizen of Israel, residing in Afula, a mixed
city in the making, shaped by years of internal migration of Palestinian fami-
lies into predominantly Jewish cities. Although this demographic change has
long generated local resistance, it has not halted the process. The post-7 Oc-
tober context, however, introduced a new dimension: forms of hostility and
exclusion that increasingly acquired public legitimacy under wartime con-
ditions, but which may previously have been regarded as socially marginal.

Like hundreds of other Palestinian citizens, Dr. Abu Amneh was ar-
rested for a social media post in the immediate aftermath of the 7 October
attacks. Although quickly released and ultimately cleared of all charges,
she endured months of organized harassment outside her home: cam-
paigns carried out with the apparent endorsement or acquiescence of local
government officials and law enforcement authorities, explicitly aimed at
pressuring her to leave the city. Her experience illustrates how legal in-
tervention and prolonged hostility may come together to encumber in-
creasingly Palestinian presence within Jewish urban spaces. This dynamic
marks a new phase in the contestation of Israel's mixed cities. Dr. Abu
Amneh eventual departure from Afula and temporary (for now) reloca-
tion to the United States underscores how wartime conditions intensify
spatial exclusion under the rhetoric of national security.

The public visibility of this case offers an opportunity to reflect on the
broader dynamics emerging in Israel's mixed urban environments during
the war period. These patterns are not isolated: similar dynamics have ap-
peared across Israel’s urban landscape, particularly when Palestinian fam-
ilies attempt to acquire housing in predominantly Jewish or mixed cities
in the making. The recent war, however, appears to have intensified these
tensions and reshaped the conditions under which they unfold.

These developments raise broader questions regarding the operation
of constitutional protections during periods of crisis, particularly when
emergency conditions reshape the practical boundaries of equality and the
right to freedom of expression.

2. GENERAL CONTEXT AND BACKGROUND

The Palestinian citizens of Israel, often referred to as “Arab Israelis”
by Israeli institutions, are the descendants of Palestinians who remained
within the borders of Israel after the Nakba and the 1948 War.? They make

2 These include Haifa, Jaffa, Acca, Lod, and Ramla. See Diab, A. B., Shdema, 1., Schnell,

1., 2022, Arab Integration in New and Established Mixed Cities in Israel, Urban Stud-
ies, Vol. 59, No. 9, pp. 1800-1818.
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up about 20% of Israel’s population and comprise three major religious
groups: Muslims, Christians, and Druze.? Excluding Palestinian residents
in East Jerusalem (and Syrian Druze in the Golan Heights),* they hold
Israeli citizenship. Despite their formal citizenship, the Palestinian citizens
face systemic discrimination and marginalization in employment, educa-
tion, housing, and political representation.” The duality of the Palestin-
ians’ identity in Israel has led to a complex social experience, balancing
integration and segregation, intensified by Israel’s segregated residential
spatial reality.® Consequently, they have long struggled to reconcile their
Palestinian identity and their Israeli citizenship.”

Moreover, Palestinian citizens of Israel have long been treated as a se-
curity threat,8 governed since 1948 through overlapping legal regimes reg-
ulating movement, political activity, and space. Military rule (1948-1966)
involved permits, curfews, and surveillance, and its core mechanisms -
emergency powers, discretionary policing, and land control® - persist within
the civilian system, continuing to structure exclusion and belonging.!? Pal-
estinians further experience daily heightened surveillance, increased arrests,
and control-oriented tactics shaped by the perception of them as a “suspect
community” or security threat.!! These measures, often implemented for

3 Ibid.

4 Cohen-Almagor, R., 2021, Israel as an Ethnic Democracy: Palestinian Citizens and
the Fight for Equal Rights, Berkley Forum, 6 August, (https://berkleycenter.george-
town.edu/responses/israel-as-an-ethnic-democracy-palestinian-citizens-and-the-figh
t-for-equal-rights, 12. 4. 2026).

5 Ghanem, A., 2000, The Palestinian Minority in Israel: The “Challenge” of the Jewish
State and its Implication, Third World Quarterly, Vol. 21, No. 1, pp. 87, 100; Haddad
Haj-Yahya, N., Ron, O., Fargeon, B., 2022, Arab residents in the mixed cities - a snap-
shot, The Israel Democracy Institute, 6 March, (https://en.idi.org.il/articles/38428,
12. 4. 2026).

6  Yaling, L., 2021, Memory of the Nakba and its Effects on the Formation of the Pales-
tinian Identity, Contemporary Arab Affairs, Vol. 14, No. 3, pp. 3-20.

7 Jamal, A., 2007, Nationalizing States and the Constitution of “Hollow Citizenship™:
Israel and its Palestinian Citizens, Ethnopolitics, Vol. 6, No. 4, p. 471.

8  Hassanein, S., 2018, Perceived Security Threat From Within Crime and Political
Control: A Case Study of Palestinians in Israel, International Humanities Studies, Vol.
5, No. 4, p. 23.

9 See Bauml, Y., Huneidi, S., Israel's Military Rule over Its Palestinian Citizens (1948-
1968): Shaping the Israeli Segregation System, in: Rouhana, N., (ed.), 2017, Israel and
its Palestinian Citizens: Ethnic Privileges in the Jewish State, Cambridge, Cambridge
University Press, p. 103.

10  Kedar, A. S, 2000, The Legal Transformation of Ethnic Geography: Israeli Law and the
Palestinian Landholder 1948-1967, International Law and Politics, Vol. 33, No. 1, p. 923.

11  Hasisi, B., Police-Minority Relations in a Multicultural Society, in: Al-Haj, M., Mielke,
R., (eds.), 2007, Cultural Diversity and the Empowerment of Minorities: Perspectives
from Israel and Germany, New York & Oxford, Berghahn Books.
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alleged national security reasons, significantly hamper their daily lives, mo-
bility, and interactions.!? The Palestinian minority also simultaneously face
under-policing in terms of protection from crime - creating a dual dynamic
of excessive control and inadequate security.!* Police violence is particularly
evident during periods of civil and urban unrest, often resulting in fatal en-
counters with the law enforcement system.!

This context of securitization and neglect is unfolding within Israel’s
deeply segregated spatial landscape. Approximately 90% of Palestinian
citizens live in separate towns and villages, with only about 10% residing
in “mixed cities”, where Jewish and Palestinian populations coexist.!> A
small number live in exclusive Jewish “community settlements”, which
use admissions committees to screen residents, often excluding Palestin-
ians in practice.!®

12 Hasisi, B., Weisburd, D., 2014, Policing Terrorism and Police Community Relations:
Views of the Arab Minority in Israel, Police Practice and Research, Vol. 15, No. 2, p. 158.

13 Alj, N,, Lewin-Chen, R., 2019, Violence, Crime and Policing in Arab Towns: Personal
Security Report 2018, Abraham Initiative and Samuel Neaman Institute for Na-
tional Policy Research, (https://abrahaminitiatives.org/wp-content/uploads/2019/11/
155_"910-70°3°7-2018-"n?"pm-"wK-nnu an-m1-English.pdf, 13. 4. 2026).

14  State Commission of Inquiry into the Events of October 2000, 2003, Official Sum-
mary of the Or Commission Report, (https://www.gov.il/en/pages/official-summation-
of-the-or-commission-report-3-sep-2003, 19. 5. 2026).

15 The data regarding mixed cities is based solely on citizenship, thereby excluding the
374,000 Palestinian residents of Jerusalem who do not have Israeli citizenship. More-
over, it is worth noting that, due to the spatial structure of the city, some scholars
refer to Jerusalem as a “divided city” rather than a mixed city, and therefore do not
include it in the overview of mixed cities in Israel. See Ali, N., Rosenberg, D., 2023,
Mixed and worried? Examining the association between locality type and worrying
about social phenomena in Arab citizens of Israel, Journal of Risk Research, Vol. 26,
No. 9, pp. 1006, 1008.

16  These settlements operate admission committees, which exclude Arabs (and others
deemed different from the residents) from becoming future residents in these settle-
ments. However, on several occasions, the Israeli Supreme Court has ruled that pre-
venting Arab citizens from leasing (public) land in community settlements is illegal.
It has emphasized the preeminence of the principle of equality over the value of pre-
serving the Jewish character of the state. See HCJ 6698/95 Qaudan v. Israel Land Ad-
ministration, 54(1) Piskei Din 258 (2000); HC] 8036/07 Zbeidat v. Israel Land Admin-
istration, 13 September 2011, Nevo Legal Database (Hebrew); HCJ 7574/06 Hasolelim
Young Maccabi Group for Agricultural Communal Settlement Ltd. v. Israel Land Ad-
ministration, 23 January 2007, Nevo Legal Database (Hebrew). Following these rul-
ings, the mechanism used by the admission committees was set in an amendment
to the Cooperative Societies Ordinance. The law provides for several considerations
according to which admission committees of community settlements in the Galilee
and the Negev, which have fewer than 400 households, may refuse to accept a new
candidate. These include an age cap (whether the candidate is a minor), financial
ability (whether the candidate lacks the financial ability to establish a home in the
community settlement within the time period stipulated in the land-allocation agree-
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In mixed cities, where interethnic proximity challenges the logic of
segregation, mechanisms of legal enforcement and informal harassment
work together to reassert control and restructure demographic balances -
an issue explored in the following sections.

3. HistoricaL MixeD CITIES

The term “mixed cities” encompasses two distinct categories: “histor-

ically mixed cities’,!” which predate the establishment of the state, and the

“mixed cities in the making”,'® which have emerged over the past three

decades as a result of internal migration and demographic shifts. While
this editorial focuses on the latter, it is important to first outline some key
characteristics of historically mixed cities, both to distinguish them from
newer urban formations and to highlight the unique dynamics that have
shaped their spatial and political development.?’

The historical mixed cities trace back to the Ottoman and British
Mandate periods, when these areas served as hubs for trade and culture,
where both Jewish and Palestinian communities lived side by side.?’ Be-
fore the 1948 war, most mixed cities had a Palestinian majority and a

ment), suitability to the community’s social life (based on professional opinions), and
the intention to settle and live in the community. The law explicitly prohibits refusing
a candidate based on race, religion, gender, nationality, disability, personal status, age,
parenthood, sexual orientation, political affiliation, and country of origin.

17  In some studies, these spaces are referred to as “established mixed cities” (Diab, A. B.,
Shdema, I., Schnell, I., 2022, pp. 1800-1818).

18 In some studies, these spaces are referred to as “newly mixed cities” (Ibid.).

19  Some of the prominent mixed cities in Israel include Haifa, Tel Aviv-Yafo, Acre, Lod
(Lydda), and Ramla. Known for its coexistence efforts, Haifa is often cited as a model
for Arab-Jewish relations. The city hosts various interfaith and intercultural initia-
tives, and its educational institutions often promote inclusivity. Historically a major
port city, Jaffa has a significant Arab population alongside its Jewish residents. The
area is renowned for its historical sites, vibrant arts scene, and mixed cultural her-
itage. With a rich history dating back to ancient times, Acre is a UNESCO World
Heritage site. The city’s diverse population includes Jews, Muslims, Christians, and
Bahdis. Lod has a diverse demographic but has experienced tensions between its Jew-
ish and Arab populations. Socioeconomic disparities and urban development chal-
lenges are notable in this city. Similar to Lod, Ramla has a mixed population and
faces challenges related to integration and economic disparity. Efforts are ongoing to
foster better community relations.

20  Scholars conceptualize and analyze these spaces differently, some refer to them as
divided cities, as opposed to mixed. See Blatman-Thomas, N., 2018, Locals, Not Res-
idents, Israeli Sociology, Vol. 19, pp. 52-76 (Hebrew), which analyzes these spaces in
a wider spatial context that includes the Palestinian cities and villages that are part
of that complex reality). See also Rabinowitz, D., Monterescu, D., 2008, Reconfigur-
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Jewish minority. However, the establishment of the State of Israel and
subsequent population movements led to significant demographic shifts,
reversing the demographic balance and creating the modern landscape of
mixed cities. This shift was not only demographic but also accompanied
by the significant destruction of the vibrant cultural life of the Palestinian
community, which was transformed from a majority to a minority. Many
Palestinians lost their houses and their loved ones.?! Additionally, the resi-
dents of the mixed cities, similar to the Palestinians who stayed within the
borders of the newly established state, were under military rule until 1966.
This regime imposed strict restrictions on their freedom of movement, re-
quiring military permits for entering and leaving the cities and subjecting
individuals who violated these directives to imprisonment.??

Despite the destruction, one defining feature of these cities, which
distinguishes them it from the mixed cities in the making, is the presence
of Palestinian cultural and educational institutions that cater to the Pal-
estinian population.?3 Nevertheless, urban national diversity within these
mixed cities can sometimes lead to friction, especially when it is part of a
broader national conflict. A marking event is the “May 2021 events”, which
were triggered by the Sheikh Jarrah neighborhood crisis in East Jerusa-
lem, concerning the attempts of eviction of Palestinian families from their
homes.?* Initially Palestinian protests began in the neighborhood and
later spread to the Al-Agsa Mosque and to Palestinian localities, and for
the first-time riots reached the mixed cities of Israel. The riots included
stone throwing, vandalism, firebombing of Jewish properties, homes and
synagogue. Jewish civilians were attacked by Palestinian mobs and Pales-
tinian civilians were attacked by Jewish extremists who also attacked Pal-
estinian owned stores in Jewish cities. Jewish rightwing extremist organi-

ing the ‘Mixed Town’: Urban Transformations of Ethnonational Relations in Palestine
and Israel, International Journal of Middle East Studies, Vol. 40, No. 2, pp. 195-226.

21  Ibid.

22 Akevot Institute, 2021, Mixed Cities: A History of Segregation and Inequality, Akevort
Institute, May, (https://www.akevot.org.il/en/article/mixed-cities/?full, 19. 5. 2026).

23 For more data on the integration and dynamics of the Arab minority, both historical
and those evolving mixed cities in recent times, see Diab, A. B., Shdema, I, Schnell,
I., 2022. The study employed a mixed-methods approach, combining quantitative
data analysis from the Israeli Central Bureau of Statistics with qualitative insights
gathered from in-depth interviews and focus groups with Arab residents in selected
mixed cities. The authors argue that understanding the nuances within minority
groups and recognizing the impact of urban planning and development processes is
crucial for promoting successful integration and social cohesion in diverse cities.

24  Abu-Ayyash, H., AlAhmad, H., Social Media, Activism and Mass Protest: Framed
Narratives of the May 2021 Sheikh Jarrah’s Events, in: Miladi, N., (ed.), 2023, Global
Media Coverage of the Palestinian-Israeli Conflict: Reporting the Sheikh Jarrah Evic-
tions, London, 1.B. Tauris.
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zations also made appearances in mixed cities and marched freely through
Palestinian neighborhoods intimidating civilians, some even accompanied
by police forces.

The riots ended with four casualties killed by civilians and one killed
by the police forces, hundreds wounded, hundreds arrested and millions
of Shekels worth of property damages.?> In one of the mixed cities, Lud,
which also suffers from high rate of crime within the Palestinian and the
Jewish community, the government declared a state of emergency, in addi-
tion to the permanent state of emergency that was declared in the wake of
the establishment of the State of Israel and has been continuously renewed.
As a result of these events, many Jewish and Palestinian civilians were ar-
rested, subsequently facing different criminal charges of varying severity.
Many of these cases have progressed to trial or are currently under trial,
with judgments either already issued or expected in the near future.

The events of 7 October 2023 and the ongoing war on Gaza have
heightened tensions in mixed cities, highlighting the complexities of
these ethnically and nationally diverse urban spaces. The dynamics of
segregated areas further contribute to these tensions at a national level.
However, the case study of mixed cities in the making, presented in the
following section, reveals additional and distinct difficulties stemming
from daily interactions between different groups within shared residential
areas, as well as from resistance to the growing presence of Palestinian
families. These interactions may intensify forms of exclusion and spatial
precarity within contested urban environments during periods of height-
ened security crises.

4. MIXED CITIES IN THE MAKING

The emergence of these urban spaces represents a significant shift
within Israel’s historically segregated geography. Palestinian families
have increasingly moved to northern cities - cities originally established
as part of the “Judaization of the Galilee” project. This migration is facil-
itated by proximity to established Palestinian communities in the North-
ern District and the need for family support networks, as most of them
cannot afford to move to Israel’s expensive central regions.?® As housing
prices in predominantly Arab towns have risen and availability has de-
creased, these nearby Jewish cities have become accessible, though often
contested, alternatives.

25  State Comptroller of Israel, 2022, Policing and Law Enforcement in Mixed Cities in the
“Shomer Homot” Events and During Routine, Jerusalem.

26 Ibid., p. 67.
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The influx of Palestinian residents into traditionally Jewish cities
like Afula, the test case of this editorial, has led to mixed reactions from
the local population, reflecting broader national tensions between Jewish
and Palestinian communities. In some instances, there have been public
protests and municipal responses that highlight the challenges of social
integration and coexistence. The response to this demographic shift has
varied by city and timing. In older mixed cities in the making, which were
created two decades ago, the transition was initially gradual. These cities
developed primarily through private housing markets as immigrants from
the former Soviet Union achieved social mobility and sold their houses to
move to more developed areas.?’

As the number of Palestinian residents increased, Jewish residents,
elected officials, and local government institutions became more hostile
and began using various tactics to resist this demographic change.?® For
example, in 2019, residents voted to rename the city of “Nazareth Ilit” to
“Nof Hagalil” after a push by the newly elected mayor, who argued that
the community needed an independent Jewish identity separate from the
neighboring Palestinian city of Nazareth, despite the influx of Palestinian
citizens.? Earlier, the municipality erected a giant flag of Israel at the en-
trance of the same city®® and in 2013, the mayor of this city sent out a pam-
phlet to residents warning that “[t]his is the time to guard our home! [...]
All requests for foreign characteristics in the city are refused.”?! In 2010 in
Karmiel, a city in the central Galilee, officials set up a hotline for Jewish
residents to report neighbors planning to sell homes to Palestinian fami-
lies.>? There have also been reports of vigilante-style patrols deterring Pal-
estinian residents of neighboring villages from entering the city. National-
ist politicians regularly refer to the country’s Palestinian population, as a

27 Ibid., p. 65.

28 Cook, ], 2015, Israeli City Revives Historic Mission to Keep Out Arabs, Middle East
Eye, 28 April, (https://www.middleeasteye.net/news/israeli-city-revives-historic-mis-
sion-keep-out-arabs, 13. 4. 2026).

29  Staff, T., 2019, Nazareth Ilit Changes Name to End Confusion with Jesus’s Hometown,
Times Israel, 21 June, (https://www.timesofisrael.com/nazareth-illit-changes, 13. 4.
2026); Hacohen, H., 2019, What’s in a Name? The Background to the Nof Hagalil
Name-Change, Jerusalem Post, 2 July, (https://www.jpost.com/israel-news/whats-in-
a-name-the-background-to-the-nof-hagalil-name-change-593300, 13. 4. 2026).

30 Daskal, S., 2016, Nazareth Illit: From Judaization of the Galilee to a Mixed City, Vi-
sion Versus Reality, Bayan Arabs Israel, Vol. 9, pp. 8-12; Margieh, R., 2012, Israel
Flags Are Causing Tensions In Nazareth Elit, Makor Rishon, (https://www.makorris-
hon.co.il/nrg/online/1/ART2/413/232.html, Hebrew, 2. 11. 2012).

31 Cook,]J., 2015.

32 Ibid.
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“demographic time bomb,” exacerbating the process of de-legitimizing the
move to these spaces.®

Afula represents a newer and more contentious example of this phe-
nomenon. Because Palestinian families’ entry into the city was facilitated
through public land marketing bids for construction, the process was
more visible and immediate resistance more pronounced. In 2018, the City
Council members pledged to preserve the city as a Jewish city,* and in
2019, the deputy mayor joined protests against Palestinian residents, with
far-right extremist demonstrators carrying racist banners.’> These dynam-
ics illustrate how mixed cities have become particularly sensitive sites of
urban contestation, where demographic change challenges established eth-
nic boundaries and generates both institutional and social resistance.

5. THE DR. DALAL ABU AMNEH CASE STUDY

Before turning to the case study, a brief overview of the legal and so-
cial context is needed. Following the 7 October attacks, Israel’s political
climate shifted sharply toward security-first measures, narrowing space
for dissent and protest. Early mass protests against the government’s ju-
dicial overhaul subsided as national unity and militarized responses took
precedence. At the same time, the war on Gaza — with large-scale civilian
casualties, mass displacement, and widespread destruction®® - intensified
the polarization. In this atmosphere, anti-war speech and calls for a cease-
tire became less tolerated socially, politically, and, increasingly, legally.
During the months following 7 October, the Palestinian citizens of Israel
were subjected to increased arrests, interrogations, and prosecutions®” -
related primarily to online speech, allegedly inciting terrorism.’® Hun-

33 Ibid.

34  Shpigel, N., 2018, The Israeli City of Afula Vows to “Preserve Jewish Character’,
Haaretz, 26 November, (https://www.haaretz.com/israel-news/2018-11-26/ty-article/.
premium/councillors-in-israeli-town-of-afula-vow-city-must-stay-jewish/0000017f-
e146-d7b2-a77f-e3479d230000, 13. 4. 2026).

35  Ibid.

36 UN Conference on Trade and Development, 2024, Preliminary Assessment of the
Economic Impact of the Destruction in Gaza and Prospects for Economic Recovery,
UNCTAD Rapid Assessment, (https://unctad.org/system/files/official-document/os-
ginf2024d1_en.pdf, 13. 4. 2026).

37  Totry-Jubran, M., 2025, Escalating Suppression: The Silencing of Palestinians in Israeli
Academic Institutions during Wartime, Israel Studies Review, Vol. 40, No. 1, p. 10.

38 Adalah, 2023, Interrogations, Arrests and Indictments of Palestinian citizens of Israel
over the last month, 13 November, (https://www.adalah.org/uploads/uploads/Crim-
inal_Proceedings_Report_Eng_Nov_13.pdf, 13. 4. 2026); see also Hershkowitz, R.,
2024, Data on Offenses of Incitement to Terrorism or Violence and Offenses on a
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dreds of students (and some scholars) were suspended or expelled from
academic institutions,3® and many were dismissed from their jobs, often
without due process.*

At the same time, civil society organizations and preliminary reports
raised concerns regarding selective enforcement and the broad interpre-
tation of speech-related offences during the war period.*! Questions were
also raised regarding disparities between the treatment of Palestinian ex-
pression and inflammatory statements made by Jewish public figures and
commentators.*> Yet, despite their severity, these statements were largely
socially tolerated and neither investigated nor prosecuted.*3

Taken together, these patterns contributed to heightened social and
political animosity within Israeli society — tensions that became particu-
larly visible in mixed cities in the making, as illustrated by the case of
Dalal Abu Amneh.

5.1. ARREST OF DR. DALA ABU AMNEH

Dr. Dalal Abu Amneh is a Palestinian neuroscientist and folk singer
with over a million social media followers, married to a doctor who serves

Racial Basis, Knesset, Research and Information Center (in Hebrew), (https://fs.knes-
set.gov.il/25/Committees/25_cs_mmm_5255631.pdf, 13. 4. 2026).

39  Totry-Jubran, M., 2025.

40  On 8 April 2024, Adalah - The Legal Center for Arab Minority Rights in Israel sent a
letter to Israel’s State Attorney, Attorney General, Commissioner of Police, and Min-
ister of Justice. The letter demanded an immediate investigation into potential inci-
dents of incitement to genocide by various public figures since the start of the war, on
7 October 2023. Adalah emphasized Israel’s obligations under both international and
Israeli law, referencing the provisional order issued by the International Court of Jus-
tice (ICJ]) on 26 January 2024, in the South Africa v. Israel case. The IC] order stated
that “Israel must take all measures within its power to prevent and punish the direct
and public incitement to commit genocide in relation to members of the Palestinian
group in the Gaza Strip” For more information see: Adalah, 2024, Adalah Demands
Israel Investigate and Prosecute Incitement to Genocide by Public Figures, Adalah,
17 April, (https://www.adalah.org/en/content/view/11095, 13. 4. 2026).

41  Totry-Jubran, M., 2027, Enemization and Solidarity in Times of War: The Case of the
Palestinians Citizens of Israel, Theoretical Inquiries of Law, Vol. 28, forthcoming.

42 These included calls to acts that would constitute war crimes and genocide. See: Law
for Palestine, 2024, Law for Palestine Releases Database with 500+ Instances of Israeli
Incitement to Genocide - Continuously Updated, Law for Palestine, 4 January, (https://
law4palestine.org/law-for-palestine-releases-database-with-500-instances-of-israe-
li-incitement-to-genocide-continuously-updated, 13. 4. 2026). Also, see UN Human
Rights Council, 2024, Report of the Special Rapporteur on the situation of human
rights in the Palestinian territories occupied since 1967, UN Doc. A/HRC/55/73, Fif-
ty-fifth session, 25 March.

43 Adalah, 2024, p. 13.
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as deputy director of the local hospital in Afula. On the evening of 7 Oc-
tober, Abu Amneh’s social media team posted in Arabic: “4lll ¥) e ¥”
(“The only victor is God”), a phrase reflecting her Sufi beliefs and opposi-
tion to violence. The post also included a Palestinian flag, as was common
in content related to her music. Abu Amneh later explained that the post
expressed her religious convictions regarding divine sovereignty over hu-
man conflict. Concerned that the message might be misunderstood, she
removed it the following day.*4

Despite having received death threats and harassment on social me-
dia, when Abu Amneh and her husband went to the police station on 16
October to file a complaint and request protection, it was Abu Amneh -
rather than those threatening her — who was handcuffed and detained.*>
The police claimed that her post constituted illegal provocation that
threatened public peace. When she inquired about the grounds for her
detention, the police claimed she resisted arrest and threatened an officer
by stating “God will give you what you deserve ¢

Abu Amneh spent three days in custody before being released, despite
police requests that her detention be extended. Crucially, on 14 February
2024, the Northern District Attorney’s office dismissed all charges against
her, acknowledging that no crime had been committed.*’” Although the
charges were ultimately dismissed, the arrest itself generated intense pub-
lic exposure and contributed to the perception of Abu Amneh as a contro-
versial and threatening figure within the local environment.*® From a con-
stitutional standpoint, this moment is critical: arrest, even in the absence
of eventual prosecution, constitutes a severe interference with personal
liberty and expressive freedom. When such measures are applied to am-
biguous or protected forms of expression, they risk undermining the prin-
ciple of legality and the requirement of proportionality, which lie at the
heart of constitutional democracies. Moreover, the subsequent dismissal
of charges underscores the gap between formal legality and constitutional

44 Hendrix, S., Sudilovsky, J., 2024, A Palestinian Posted a Message On Oct. 7 Then
Came The Death Threats, Washington Post, 2 February, (https://www.washington-
post.com/world/2024/02/02/dalal-abu-amneh-palestinians-israel, 13. 4. 2026).

45  Ibid.

46  Ibid.

47 Ibid.

48 Farah, M., 2024, Palestinian Artists stifled as Israel ‘weaponizes fear and fame),
+972 Magazine, 23 April, (https://www.972mag.com/palestinian-artists-culture-re-
pression-israel, 13. 4. 2026); Haaretz Editorial, 2024, The Latest Scapegoat in Israel’s
Witch-hunt Against Its Arab Citizens, 29 January, (https://www.haaretz.com/opinion/
editorial/2024-01-29/ty-article-opinion/the-latest-scapegoat-in-israels-witch-hunt-
against-its-arab-citizens/0000018d-51eb-d5c3-a9fd-75{f5d670000, 13. 4. 2026).
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justification, raising broader concerns regarding the use of criminal law as
a tool for symbolic enforcement rather than genuine legal necessity.

Abu Amneh’s religious expression was treated as a criminal matter
requiring detention, which provided a legitimacy framework for what fol-
lowed, suggesting that Abu Amneh’s presence in Afula was indeed prob-
lematic and warranted community response.

5.2. HARASSMENT OUTSIDE HER HOME

Beginning on the night that she returned home, groups gathered
outside her house daily, typically from 7 p.m. until midnight. The har-
assment escalated from a single vehicle playing her music while shouting
hostile messages to organized gatherings of up to 30 people. Some of these
actions carried strong territorial and symbolic dimensions. Protesters
mounted an large, illuminated Star of David on a pole outside her front
door and placed a sign reading “Entrance to Israel lovers only” on her
fence, surrounded by Israeli flags and photos of hostages held in Gaza.
These actions transformed the area surrounding her home into a highly
politicized and hostile public space.

The harassment extended beyond symbolic actions to material in-
terference with basic residential functions. Abu Amneh’s household wa-
ter supply was intermittently cut for several hours at a time, often several
times per week. The family also faced sustained harassment outside their
home, marked by amplified shouting, explicit threats, and sexual slurs.
The regular and coordinated gatherings suggested that the harassment ex-
tended well beyond spontaneous protest.*

5.3. MUNICIPAL RESPONSE AND THE PUBLIC REACTION

Afulas mayor actively participated in the campaign against Abu
Amneh, advocating for renaming her street to “IDF Street” and making her
residence a focal point in municipal election campaigns. As elections ap-
proached in February 2024, candidates were called upon to join protests at
her home, while the city’s official website published details about planned
demonstrations at both her residence and her husband’s hospital workplace.
Municipal services became tools of harassment through seemingly neutral
administrative actions. The municipality removed Abu Amneh’s household
garbage bin and placed a leaking construction dumpster directly in front of
her gate, encouraging neighbors to dispose of their trash there.>

49  Hendrix, S., Sudilovsky, J., 2024.
50 Ibid.
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These actions blurred the distinction between ordinary municipal ad-
ministration and the broader hostile atmosphere surrounding the family.
They also raise difficult constitutional questions regarding the responsibili-
ties of public authorities when sustained harassment targets individuals on
political or national grounds. In such circumstances, the failure to intervene
may itself undermine effective equality and protection under the law.

5.4. POLICE RESPONSE TO THE HARASSMENT

The coordination between public and private actors became evident
in the legal correspondence surrounding the harassment. When Abu
Amneh’s attorney requested police intervention to disperse the crowds,>!
officers characterized the gatherings as “prayer services” for troops in
Gaza and therefore lawful, with some officers even joining the demon-
strators rather than providing protection. In subsequent exchanges, police
again rejected requests to remove what the attorney described as “inciting
crowds” posing a tangible danger, asserting that the protesters were exer-
cising their constitutional rights to expression and assembly. They added
that no demonstration permit was required and that the conditions they
had imposed were “being met”, noting that “organizers control what hap-
pens on the spot”>?

The police response reflected a formalistic approach that treated the
gatherings primarily as protected expressions of assembly and political
participation, despite the broader context of sustained intimidation sur-
rounding the family residence.

This reasoning reflects a formalistic conception of constitutional
rights, in which the protection of assembly and expression is detached
from the broader context in which these rights are exercised. By treat-
ing the gatherings as neutral expressions of protected activity, authorities
overlook the asymmetrical impact on the targeted individual and the cu-
mulative effect of sustained harassment. In doing so, they prioritize the
formal recognition of rights over their substantive protection, thereby
contributing to the erosion of effective equality and equal protection un-
der the law.

By May 2024, the harassment campaign escalated further with the
appearance of “Kahane Hai” stickers around Abu Amneh’s house.>® This

51  Letter from Abu Amneh’s attorney to the police, dated 2 December 2023. The letter is
on file with the author.

52 Police response letter, dated 16 December 2023. The letter is on file with the author.

53  Letter from Abu Amnel’s attorney to the State Attorney, dated May 5, 2024. The let-
ter is on file with the author.
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slogan refers to Meir Kahane, whose extremist Kach Party was banned
from Israeli elections for racist and antidemocratic beliefs, and who ad-
vocated for the violent displacement of Palestinians from Israel and occu-
pied territories.>* Abu Amneh’s attorney requested criminal investigation
of this material as incitement to violence and terrorism, but received no
response from state authorities. The appearance of openly extremist sym-
bols around the family home reflected the broader radicalization of the
public atmosphere surrounding the case and the increasingly exclusionary
nature of the harassment campaign. Private actors, emboldened by official
legitimization of their activities, moved toward increasingly extreme ter-
ritorial claims that effectively declared Abu Amneh’s presence illegitimate
and potentially dangerous.

6. CONCLUDING REMARKS

The cumulative interaction between legal intervention, prolonged
public harassment, and the absence of effective institutional protection
ultimately contributed to Abu Amneh and her family’s temporary relo-
cation to the United States. Although no formal legal sanction required
her departure, the broader social and political environment that emerged
around the case rendered everyday life in the city increasingly untenable.
Her experience illustrates how, during periods of heightened political and
security crisis, formal legal action can extend beyond the courtroom and
shape broader social and spatial realities.

The Abu Amneh case study highlights the fragility of coexistence in
mixed urban environments during periods of acute political and security
crisis. The events described in this editorial raise broader concerns re-
garding the relationship between emergency governance, public hostility,
and the weakening of practical protections for minority expression and
belonging. More broadly, the case illustrates how formal legal measures
and informal social pressures may become mutually reinforcing during
wartime conditions, particularly within contested urban spaces.

This case is far from unique. Recent incidents across Israel reveal
similar forms of community-driven exclusion, municipal ambivalence,
and differentiated policing directed at Palestinian citizens seeking to re-
side in Jewish localities. In one 2025 case, a Palestinian family attempting
to purchase a home in a Jewish town faced organized resident opposi-
tion, online mobilization, and coordinated objections filed with municipal

54  Kretzmer, D., 1992, Racial Incitement, Israel Yearbook on Human Rights, Vol. 22, No.
1, p. 259.
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planning bodies - all framed as concerns about “community character”
and “public order”>” In another incident that same year, a Palestinian man
relocating to a Jewish city was met with vandalism and stone-throwing
outside his new home, before police intervened to disperse the crowd and
open a criminal investigation.”® While these incidents differ in scale and
intensity, together they reflect the broader difficulties surrounding demo-
graphic change, coexistence, and minority belonging in contested urban
environments.

Although shaped by Israel’s specific political and historical context,
the dynamics explored here raise broader questions relevant to other dem-
ocratic societies confronting security crises, ethnic tensions, and contested
forms of belonging. In such contexts, emergency conditions can reshape
not only legal enforcement practices, but also the everyday boundaries of
inclusion, exclusion, and public legitimacy.
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1. INTRODUCTION

This paper examines whether future generations (FG) can plausibly
and desirably be treated as present fundamental rightsholders.!

In the face of the worsening climate crisis, the use of “future gener-
ations” and “rights’ to future generations” to legitimizing and grounding
climate litigation is growing. Few would dispute the urgency of protecting
the planet for those who will live in the future, and of taking immediate
measures to tackle climate change. In contrast, the legal consequences of
advancing a vague or inconsistent notion of “future generations’ rights” on
standing, justiciability, remedies, and institutional responsibility, remain
insufficiently examined.

Legal literature devotes attention to various aspects of FG: there is
substantial analysis developed especially by legal philosophers, interna-
tionalists and human rights scholars.? As seen in the dialogue between
Margaretha Wewerinke-Singh, Ayan Garg, Suhubhangi Agarwalla, Peter
Lawrence, and Stephen Humphreys, it is intuitive to advance the discourse
on “future generations’ rights” On the other hand, as carefully pointed
out by Humphreys, the matter claims deeper legal research.? This need is
especially acute in constitutional or fundamental rights reasoning, where
rights-talk must remain operationally compatible with adjudication, en-
forceability, and democratic legitimacy. Further development is necessary
not only for strengthening the legal and political efforts for urgent climate
action, but also to ensure that these measures take rights seriously.

1 For a first approach to this discussion, see Wewerinke-Singh, M., Garg, A., Agar-
walla, S., 2023, In Defence of Future Generations: A Reply to Stephen Humphreys,
European Journal of International Law, Vol. 34, No. 3, pp. 651-668; Lawrence, P,
2023, International Law Must Respond to the Reality of Future Generations: A Reply
to Stephen Humphreys, European Journal of International Law, Vol. 34, No. 3, pp.
669-682; Humphreys, S., 2023, Taking Future Generations Seriously: A Rejoinder to
Margaretha Wewerinke-Singh, Ayan Garg and Shubhangi Agarwalla, and Peter Law-
rence, European Journal of International Law, Vol. 34, No. 2, pp. 683-696; but also,
among many others, Cordonier Segger, M. C., Szabd, M., Harrington, A. R., (eds.),
2021, Intergenerational Justice in Sustainable Development Treaty Implementation: Ad-
vancing Future Generations Rights through National Institutions, Cambridge, Cam-
bridge University Press; Gosseries, A., 2008a, Constitutions and Future Generations,
The Good Society, Vol. 17, No. 2, pp. 32-37; Linehan, L., Lawrence, P, (eds.), 2021,
Giving Future Generations a Voice: Normative Frameworks, Institutions, and Practice,
Cheltenham, Edward Elgar Publishing.

2 Due to length limitations, a review of this literature will not be presented in this pa-
per. Plenty of indication can be found in the references in the footnotes.

3 Wewerinke-Singh, M., Garg, A., Agarwalla, S., 2023; Lawrence, P., 2023; Humphreys,
S., 2023.
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The appeal for FG “rights” raises various legal questions not yet sat-
isfactorily answered in the literature. For example: is it helpful to distin-
guish between present and future generations regarding protection against
climate change? Is it possible to consider all future possible individuals as
belonging to one homogenous category, with similar rights and obliga-
tions? Is FG a well-defined and suitable legal category able to function as
a present rightsholder? Which rights do/should FG presently have? Who
speaks for FG? Do we need to grant FG present rights in order to tackle
the climate crisis, or are there other legal means more appropriate for pro-
tecting FG and addressing climate change?

Taken together, these questions concern both conceptual coherence
(who counts as FG, and with what rights) and institutional operability
(who can invoke those rights, and with what legal effects). These ques-
tions show that a more systematic approach to FG as (present) rightshold-
ers still seems to be lacking, especially regarding constitutional rights the-
ory (or even human rights theory).* This article does not aim to exhaust
the topic or provide a comprehensive survey of case law® and domestic
legal orders.

In this paper, I focus on approaching what I consider the most im-
portant inconsistencies in the current use of FG rights in the climate
discourse.® The analysis is centered on two issues: (i) the definitional
difficulty of identifying FG as a coherent legal category, and (ii) the con-
stitutional challenges posed by granting present rights to subjects who
do not (yet) exist. While the discourse on FG spans moral philosophy,

4 As timely noted by Nolan, “the effects of the lack of clear definitions of FG for
the purposes of constitutional law in many jurisdictions should not be underes-
timated” (Nolan, A., 2024, Children and Future Generations Rights before the
Courts: The Vexed Question of Definitions, Transnational Environmental Law, Vol.
13, No. 3, p. 542).

5  So much has been written on climate litigation that it is a herculean task to select
references. For a recent special issue, with many references, see Mayer, B., Asselt, H.
van, 2023, The Rise of International Climate Litigation, Review of European Commu-
nity & International Environmental Law, Vol. 32, No. 2, pp. 175-184.

6 I have been working on the issues addressed here for some time and have previously
published earlier and more limited versions of some of these arguments in Netto,
L., The struggle is now: why we should be cautious about granting present rights
to future generations, in: Izyumenko, E., (ed.), 2025b, Verfassungsbooks, Berlin, Max
Steinbeis Verfassungsblog gGmbH, pp. 47-60; Netto, L., 2024, Resisting the allure
of future generations’ rights: the ECtHR’s approach to climate action in KlimaSen-
iorinnen, Volkerrechtsblog, 19 April, (https://voelkerrechtsblog.org/resisting-the-al-
lure-of-future-generations-rights, 18. 4. 2026). The present contribution offers a sub-
stantially more developed and systematic account, advancing additional arguments,
engaging more extensively with the literature, and situating the analysis within a
broader constitutional framework.
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human rights and international law, this paper deliberately adopts a con-
stitutional and fundamental rights perspective, within which justiciability,
correlativity and institutional enforceability are decisive analytical criteria.
Building on these two points, I also ask the question whether granting
present fundamental rights to FG is an adequate means to tackle the wors-
ening climate crisis, or whether relying on FG rights risks obscuring other,
more consistent legal strategies. In the analysis I take into account that,
on the one hand, many praise the advancements made by relying on FG
in climate litigation and reinforce the need to enhance this discourse and
its symbolic and emancipatory force.” On the other hand, I have doubts
whether this strategy of using FG “rights” is capable of addressing the
causes of climate change or environmental degradation, and whether it
might, on the contrary, even reinforce power relations that are deleterious
for vulnerable social groups and for our planet.

The argument proceeds in four steps: (i) the definitional instability
of FG; (ii) the legal difficulties of attributing present rights to non-exist-
ing subjects; (iii) the limited explanatory and instrumental value of FG
rights for tackling climate change; and (iv) the mistaken assumption that
law lacks future-oriented tools absent FG rights. On this basis, I argue
that treating FG as present fundamental rightsholders is neither concep-
tually coherent nor legally viable within the current constitutional rights
frameworks.

2. RIGHTS TO FUTURE GENERATIONS?
2.1. FUTURE GENERATIONS?

The use and appeal to talk about and on behalf of FG seems to be
increasingly present in newspapers, scholarly publications, politics, legis-
lation,® and litigation.? For the purpose of this paper, I will refer to this
broad discursive field as the climate discourse. In this discourse, FG often
appear as a given, as an established concept. Yet the apparent self-evidence
of the category conceals significant legal indeterminacy once FG are in-
voked as potential rightsholders. It may be counterintuitive and quite un-
popular to look critically at this “almost-becoming-sacred entity” - the

7 Wewerinke-Singh, M., Garg, A., Agarwalla, S., 2023.

8 Aratjo, R., Koessler, L., 2021, The Rise of the Constitutional Protection of Future
Generations, LPP Working Paper, No. 7. For another perspective, see Anthis, J. R.,
Paez, E., 2021, Moral Circle Expansion: A Promising Strategy to Impact the Far Fu-
ture, Futures, Vol. 130, p. 102756.

9 For more references on this, see Nolan, A., 2024.
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future generations.!? I argue, however, that it is necessary to define this
category more specifically in order to be able to use it consistently in the
legal domain!! and to address the issue of FG rights systematically.

The absence of a shared possible legal definition creates difficulty. To
begin with, FG are frequently mentioned without further specification; in
other cases, there is extensive discussion about what falls under FG: pres-
ent children,!? the next generation(s), or people not yet born in general.!3
To illustrate this, I recall Bridget Lewis description that FG is a “spectrum
that includes children and young people today, through to generations to
come”. She notes that the concept has both individual and collective di-
mensions, nonetheless, focusing primarily on generations “not yet born’,
while also relying on children’s litigation as a way to advance the interests
of FG. This is a good example of how in scholarly work the term shifts
between children, unborn people, and individual and collective meanings,
without settling on a defined legal category.'* Such shifts may be analyt-
ically productive at a discursive level, but they pose difficulties for legal
reasoning, which depends on stable categories of rightsholders.

Within the United Nations system, we find the definition that “[f]
uture generations are ‘all those generations that do not yet exist, are yet
to come and who will eventually inherit this planet. While children and
youth are part of present generations and not future generations, their
lives extend further into the future than those of adults and they will be
more affected by the short-term thinking and poor decisions being made
today than the adults making them. This proximity to future generations
means that children and youth are oftentimes referred to as ‘future deci-
sion makers’ or ‘future leaders, but they alone should not bear the burden

of representing future generations!®

10 Humphreys, S., 2023; Lawrence, P.,, 2023. On the intuitive appeal of protecting the
long-term future, as well as the extent to which law can and should protect it, with
an interesting comparative perspective, see Martinez, E., Winter, C., 2022, Cross-Cul-
tural Perceptions of Rights for Future Generations, LPP Working Paper, No. 6.

11 Legal scholarship should try to define “future generations’, in order to use the term
with some legal precision. On this issue, see Herstein, O. J., 2009, The Identity and
(Legal) Rights of Future Generations, George Washington Law Review, No. 77, p. 1173.

12 Daly, A, 2023, Intergenerational Rights Are Children’s Rights: Upholding the Right
to a Healthy Environment through the UNCRC, Netherlands Quarterly of Human
Rights, Vol. 41, No. 3, pp. 132-154.

13 This discussion and its importance can be seen, for example, in the development of the
subsequent versions of the Declaration on Future Generations of the United Nations.

14 Lewis, B., Protecting Environmental Human Rights for Future Generations, in:
Baber, W. E, May, J., (eds.), 2023, Environmental Human Rights in the Anthropocene:
Concepts, Contexts, and Challenges, Cambridge, Cambridge University Press, p. 32.

15  United Nations System Chief Executives Board for Coordination, United Nations
System Common Principles on Future Generations, UN doc. CEB/2023/1/Add.1 (4
May 2023).
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From this definition, one might think that there is enough clarity to
address FG as a legal category, however, when placed in time, the cate-
gory rapidly loses its boundaries: every second, FG are becoming pres-
ent generations, since babies are constantly being born. In addition, “all
those generations” already implies a multiplicity of distinct generations
within the broader category FG. The concept of “yet to come” remains
largely abstract. Moreover, the language surrounding duties to the future
and intergenerational equity often lacks clear distinctions, as illustrated in
the excerpt: “Intergenerational equity can be addressed and understood
through several different lenses, which offer diverse insights on balanc-
ing the rights and aspirations of current and future generations including
children and youth”!® The boundaries are far from clear; as a result, the
definition fails to delimit a legally operable group capable of bearing rights
or correlating duties.

As Aoife Nolan shows, international human rights law frequently
blurs children and FG, producing conceptual confusion about both cate-
gories. She notes that “in all of these contexts there have been increasing
linkages made between the rights of children and those of future genera-
tions” especially in climate-related litigation, where environmental harms
are framed as affecting children both in the here and now and as future
generations. Nolan demonstrates that the very “status” of children in rela-
tion to FG is contested: while some argue that “children per definition em-
body and represent both current and future generations’, others warn that
using children “as a proxy or [...] ‘shortcut’ for future generations” risks
“an under-theorization of rights for future generations” She further em-
phasizes that international bodies themselves lack clarity, noting that the
UN Committee on the Rights of the Child is “not working with a clearly
defined understanding of FG.” The result, she argues, is that “where there
is no clear definition of ‘future generations’ for IHRL, then there can be no
clear answer to the question of who qualifies for FG rights claims.” Nolan’s
analysis supports the conclusion that FG is a vague and unstable category
in international human rights law, frequently conflated with children de-
spite their distinct legal “status”!”

Mikkel Knudsen, Toni Ahlqvist and Amos Taylor likewise underline
that FG is a deeply indeterminate category, both in theory and in prac-

16  United Nations System High-Level Committee on Programmes (HLCP), Core Group
on Duties to the Future, Discussion paper: Duties to the future through an intergenera-
tional equity lens, Chief Executives Board for Coordination (CEB) (13 February 2023).

17 Nolan, A., 2022, The Children Are the Future - Or Not? Exploring the Complex-
ities of the Relationship between the Rights of Children and Future Generations,
EJIL:Talk!, 26 May, (https://www.ejiltalk.org/the-children-are-the-future-or-not-ex-
ploring-the-complexities-of-the-relationship-between-the-rights-of-children-and-fu-
ture-generations, 18. 4. 2026).
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tice. Reviewing core sustainable development instruments, they note
that international documents use the term repeatedly but that “none of
the documents defines future generations,” even though they are invoked
to define sustainable development itself. Surveying future scholars and
foresight experts, they find “remarkable variety” in their answers to who
counts as FG, ranging from “children and youth already living today”, to
people living in the next few decades, the next few centuries, or simply
“future people whose lives will be significantly affected by our decisions”,
and conclude that participants in law and policy debates “may not be dis-
cussing the same things” when they use the term FG.!8 This plurality sug-
gests that references to FG often rest on unarticulated assumptions about
time, risk, and responsibility, which differ significantly across actors.

A recent policy report on the legal “status” of FG in European law,
prepared for a non-governmental advocacy organization, shows the diffi-
culties of defining FG and the inconsistencies that result thereof. First, it
asserts that “the rights and interests of children and future generations are
distinct legal categories” yet immediately acknowledges “obvious synergies
and overlaps” between them,!® thereby blurring the boundary purportedly
drawn. Second, the document constructs FG through multiple legal path-
ways: as beneficiaries of “solidarity between the generations” under Arti-
cle 3(3) TEU, a concept traditionally applied to present age groups;*° as
unborn persons implicit in the Brundtland definition of sustainable devel-
opment; and as younger cohorts suffering “age-based discrimination” or
“birth cohort discrimination”?! Finally, the report uses several unclarified
synonyms, including “posterity”, “later generations”, “subsequent genera-
tions”, and “future peoples’, interchangeably with FG,?? despite their pos-
sible distinct legal meanings. These shifts suggest that FG functions as a
vague and malleable category rather than a coherent legal subject.

Pedersen and Sulyok indeed underline how fluid and contested the
notion of FG remains. They note that the symposium they introduce
“draws on normative developments and case law featuring a range of fu-
ture generations legal concepts” whose “conceptual contours have been in
constant flux”. Alongside the principle of intergenerational equity they list

18 Knudsen, M., Ahlgvist, T., Taylor, A., 2023, Defining “future generations”: Epistemic
considerations on conceptualizing a future-oriented domain in policy and law-mak-
ing, Journal of Futures Studies, Vol. 28, No. 2, pp. 3-19.

19 Sulyok, K., 2024a, Protecting the Interests of Future Generations by the European Un-
ion: An Overview of the Existing Powers and Legal Bases in EU Law, Brussels, Jesuit
European Social Centre, p. 10.

20 Ibid., p. 17.

21 Ibid., p. 8.

22 Ibid., pp. 7,8, 9,10, 11, 14.
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“the rights and interests of future generations, their needs (which lie at the
heart of the sustainable development concept), intergenerational justice,
solidarity, and various domestic doctrines”, while conceding that these in-
terests or rights “should be distinguished doctrinally from distinct catego-
ries, such as the rights of children and intragenerational equity,” yet that
“such a clear distinction [...] is sorely lacking in the judicial practice”?3
They further emphasize that legal systems adopt different “temporal con-
tigurations” of the group, ranging “from several centuries to much shorter
time spans,” and that “the concept of future generations may include pres-
ent-day minors or denote only generations not yet born.”>* Rather than re-
solve these tensions, they expressly decline to “narrow down the temporal
configurations” or “choose any one of these temporal conceptualizations,”
treating them all as acceptable so long as they counter “the presentist fo-
cus of the prevailing legal paradigm”?> Even proponents of FG litigation,
therefore, acknowledge that FG functions as an intentionally open and
heterogeneous legal category, with blurred boundaries in particular vis-a-
vis children. From a constitutional perspective, however, such openness is
not a neutral feature but a source of legal uncertainty.

In the Maastricht Principles, which are increasingly being referred
to, the concept of FG is framed as being part of a “continuum” This ac-
knowledges that FG consist of “those generations that do not yet exist
but will exist and who will inherit the Earth” This category includes per-
sons, groups, and peoples yet to be born, thereby situating them within an
ongoing succession of generations. This expansive framing immediately
raises questions about legal coherence and right-holding capacity. At the
same time, the Principles emphasize that children and youth hold a dis-
tinct and immediate place within this “continuum™ they are “closest in
time to generations still to come” and therefore “occupy a unique posi-
tion” with a crucial role in the transition toward long-term, intergenera-
tional governance. Their perspectives and participation in decision-mak-
ing concerning long-term and intergenerational risks must thus be given
special weight. From another perspective, considering the moral and le-
gal complexities associated with defining the legal “status” of the not-yet-
born, the Principles explicitly clarify that “nothing in these Principles rec-
ognizes any rights of human embryos or fetuses to be born” and that they
do not impose “an obligation on any individual to give birth to another,”
nor may they be interpreted as permitting any interference with the bodily

23 Pedersen, O. W, Sulyok, K., 2024, Future generations litigation and transformative
changes in environmental governance, Transnational Environmental Law, Vol. 13,
No. 3, p. 468.

24 Ibid.

25 Ibid., pp. 468-469.
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autonomy of women, girls, or others who can become pregnant. While
this boundary is understandable for clear normative and ethical reasons, it
also exposes a technical tension in legal coherence: the framework aspires
to protect FG as rightsholders in a “continuum” yet necessarily excludes
nasciturus-based rights to avoid conflicts with established reproductive
autonomy and human rights norms.?® This tension is central to any anal-
ysis of the rights of different rightsholders in legislation, policy design and
adjudication. The exclusion of nasciturus-based rights the Principles does
not seem to be a systematic solution for this tension.

Still analyzing the aspects brought about by these Principles, it is im-
portant to reflect on the recurrent appeal to indigenous peoples’ world-
views as a way to base the idea of FG. This inspiration is valuable, but it
also requires contextual nuance. In many indigenous traditions, FG are
not conceived as a separate class of rightsholders in conflict with the pres-
ent, but as part of a collective continuity that binds together the past, pres-
ent, and future, forming the integral whole of the people’s identity. This is
apparent in the oral proceedings before the International Court of Justice
in the advisory opinion requested under UNGA Resolution 77/276. In the
hearings of 2 December 2024, speakers repeatedly referenced FG along-
side past and present ones. Cynthia Rosah Bareagihaka Houniuhi spoke
as “the living embodiment of the voices of our people, past, present and
future,” describing land as a “living, timeless place where generations past,
present and future converge, interconnected and sustained in an unbroken
cycle of life. It is upon our land that our values and principles are rooted,
preserved and transmitted across generations”?” Such formulations seem
to show that, in this context, FG are embedded in a relational and com-
munal worldview, rather than in a legal category of distinct rightsholders.
Transposing such conceptions into positive law without careful adaptation
risks mischaracterizing both the worldview itself and the legal effects it is
meant to support. Nevertheless, this inspiration is increasingly taken up
in global climate discourse, sometimes in forms that seem to oversimplify
the underlying worldview. This borrowing may unintentionally contribute
to further definitional complexities, including vague references to group

26 Office of the United Nations High Commissioner for Human Rights (OHCHR),
Maastricht Principles on The Human Rights of Future Generations (3 February 2023).
Procreative rights certainly should be discussed. The point here is to illustrate,
through a discussion on procreative rights, how complicated the situation might be-
come if the present rights to FG were to be recognized. For discussion, see Campbell,
T., Kolk, M., Mosquera, J., 2023, Universal Procreation Rights and Future Genera-
tions, Journal of Applied Philosophy, Vol. 40, No. 1, pp. 3-22.

27 1CJ, Obligations of States in respect of Climate Change (Request for Advisory Opin-
ion), Oral Proceedings of 2 December 2024, Statement of Cynthia Rosah Bareagihaka
Houniuhi, ICJ Verbatim Record, Doc. No. 187-20241202-ORA-01-00-BI, p. 115.

28 |



Luisa Cristina Pinto e Netto, Resisting the Allure of Future Generations” “Rights”

or “peoples” rights when transposed into legal or policy settings. These
additional ambiguities surface in the Maastricht Principles, in which there
is a mix that spans collective values, group-based principles, and pur-
ported individual rights. This bundling of heterogeneous categories un-
derscores that even expert-driven initiatives do not resolve the underlying
uncertainty - whether FG are to be understood as peoples, groups, and/or
individual rights-bearers.

A more detailed analysis of the language and usage of FG and FG
“rights”, and of possible (in)accurate references to legal documents and
case law, cannot be undertaken here. I deemed it necessary, however, to
begin with some illustrative examples. To further demonstrate the incon-
sistent use of FG, I refer to the record carefully assembled by Aoife Nolan,
who, while investigating the relation between children’s rights and FG be-
fore courts, pointed out the lack of precision and definition of FG. Based
on extensive research, she draws on literature, legal texts (including soft
law), various documents of UN bodies, and domestic and international
case law. From these sources, she concludes that FG is not a defined cate-
gory in constitutional law. Moreover, she affirms that “[t]he specific scope
of FG and the extent to which they benefit from protection under IHRL

[international human rights law] has always been unclear”?

The examples given above illustrate that the term FG is used in varied
and sometimes contradictory ways, ranging from a broad political ideal to
an alleged legal subject, highlighting the need for a more careful and sys-
tematic approach in legal argumentation. The goal of this article is not to
read scholarly work in a bad light or to distort it. The lack of clarity seems
undeniable even considering the discourse on FG as based on the best in-
tentions. Scholars, lawyers, and activists are genuinely striving to build le-
gal theory and push policies in favor of FG. I recognize the importance of
speaking and taking action in favor of FG. On the other hand, I contend
that we should critically assess the enthusiasm around FG “rights” and
pursue a more systematic and analytically adequate approach to climate
change and to protecting the interests of FG. This article is, thus, an invi-
tation to approach the present use of FG in legal discourse from a critical
and systematic perspective, especially considering that beyond an incon-
sistent use of this category it carries significant definitional difficulties.

The difficulty in defining FG becomes particularly evident in cli-
mate litigation because of the growing protagonism of children and young
people and the inconsistent use of these concepts, sometimes separating
children from FG, sometimes treating children as part of FG.2? Serious

28 Nolan, A., 2024, p. 533.
29  See Nolan, A., 2022; Nolan, A., 2024.
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questions arise regarding how to reconcile the recognition of rights of FG
with the rights of present children. These questions concern not only rep-
resentation, but also potential conflicts of priority, scope, and institutional
protection. The difficulties increase when one considers, for example, that
children are not entitled to political participation or special representa-
tion. Moreover, children’s rights benefit from an existing legal framework,
are time-bounded, and might not always resonate with alleged FG rights.

In addition to the difficulties in defining FG in legal discourse, it is
a challenge to determine the boundaries between generations, which re-
inforces the hurdles for possible legal definitions of FG. If FG were to be
considered a category of rightsholders, one would need to separate dif-
ferent FG and treat them as distinct categories (for example, generations
to be born in 10 years, in 100 years, etc.). These distinctions would affect
the rights (risks, damages, reparations, etc.) concerned, which would not
necessarily be the same and could even come into conflict. It seems prac-
tically impossible to draw clear boundaries between generations;* their
existences are strongly marked by overlapping.

Amid these deadlocks, there seems to be a trend to approach FG as
individuals who are not yet born,' as appointed above. This would de-
fine a group, but further quantitative and qualitative’? specification about
the members of this group appears complicated: we simply cannot know
whether they will be poor or rich, illiterate or digitally fluent, environ-
mentally engaged or indifferent, religiously tolerant or not. We can barely
foresee what kind of exercise of their rights they will ultimately want and
be able to perform. What content they will choose to assign to a digni-
tied life remains unknown, as does the kind of political organization they

30 Daly, A, 2023.

31  See, for example, the Declaration on Future Generations of the United Nations (Pres-
ident of the United Nations General Assembly, REV3 of the Declaration on Future
Generations (23 September 2024)), and The Maastricht Principles (Office of the
United Nations High Commissioner for Human Rights (OHCHR)), The Maastricht
Principles on The Human Rights of Future Generations (3 February 2023).

32 As Gosseries notes, “[i]t is another to argue that if humankind continues to exist,
its members will have rights that should be taken into consideration today. My ar-
gument presupposes the latter, not the former. [...] The first constraint — directly
derived from such a conditional nature - is that we should not use this very condi-
tion (existence) as an object for such rights. [...] A right can only be granted if the
relevant individual actually exists. [...] A second and related constraint is that as the
number of future people is currently unknown, rights involving a quantitative di-
mension (e.g. in terms of a budget calculation or a natural resources index) will have
to take into account uncertainties with respect to population change” (Gosseries, A.,
2008b, On Future Generations’ Future Rights, The Journal of Political Philosophy, Vol.
16, No. 4, pp. 446-474, 456-457).
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might endorse. The specifical circumstances in which they will live also
cannot be defined.®

We must acknowledge epistemic limitations: there are serious limita-
tions to predicting the future, especially as it concerns individuals, their
lives, their exercise of rights, and the societal variables and specific living
conditions on Earth that will shape them.?* There are so many variables
involved in the future existence of potential rightsholders that we do not
have the knowledge of to make reliable predictions reasonably useful in
adjudication.® This assertion about our epistemic limits is relevant to un-
derstanding that even if it were possible to agree on a shared definition
of FG for legal purposes, working with that definition would not over-
come the problems related to possibly granting (present) “rights” to FG.3¢
In addition, relations between different generations would still need to be
addressed. These epistemic limits directly affect the legal feasibility of at-
tributing present rights, a problem examined in the next section.

For the sake of argument, if one considers FG as groups, one might
say that it is possible to advance some probable assertions: they will exist,
the planet will be warmer, coastal areas will disappear. This might be true
(highly probable) for FG as a group, but for individuals within this group,
the specific circumstances remain unpredictable. We must also consider
the idea of generations and the lack of homogeneity among their mem-
bers: the composition of such a group remains unclear. There is no ho-
mogeneous and cohesive group that could be labelled FG just as there is
no present generation homogeneously equipped with real possibilities to
exercise rights or with significantly convergent interests.>”

These differences between individuals or groups within generations
are often pointed out in literature when considering the impact of climate
change, which can be unequal depending on various circumstances and
vulnerabilities. Nonetheless, I believe these considerations are not suffi-

33 On these uncertainties, see Krimer, L., Time to Think: Sustainable Development,
Future Generations and the Individual, in: Cordonier Segger, M. C., Szabd, M., Har-
rington, A., 2021, pp. 211-224.

34  On epistemic limits and the unpredictability of future persons, see Knudsen, M., Ahl-
qvist, T., Taylor, A., 2023.

35 On the indeterminacy of the future related to environment, see Cho, H., Pedersen,
O., Environmental Rights and Future Generations, in: Tushnet, M., Fleiner, T., Saun-
ders, C,, (eds.), 2013, Routledge Handbook of Constitutional Law, Oxfordshire, Rou-
tledge, pp. 401-412.

36 Nolan, A., 2024.

37 For a defense of the FG “rights” based on equal protection, despite the arguments
presented in the text, see Wright, R. G., 1990, The Interests of Posterity in the Consti-
tutional Scheme, University of Cincinnati Law Review, Vol. 59, pp. 113-146.
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ciently related to the discussion of “rights” of FG. At this point, it is im-
portant to note that difficulties or inequalities in effectiveness or enforce-
ment are not reasons to assert that a right does not or should not exist in
the legal system. However, the idea that a generation as such is entitled
to certain rights, or that we must grant FG “rights”, can obscure the fact
that the formal recognition of an interest as a legal right does not make it
effective or enforceable for every individual or group. Formal recognition
also does not erase radical inequalities in rights access, exercise, and pro-
tection. Moreover, formal recognition of rights does not provide clues to,
for example, deciding concrete cases in which rights collide and depend
on factual circumstances.

The discourse may suggest that, once granted (present) rights, FG
will equally “inherit the planet” and have equal access to rights, at least
to a “right to have rights” in the future. On the contrary, such discourse
may veil patterns of intergenerational inequality or poverty.*® The use of
FG in political or legal discourse must not lead to the disappearance of
concerns about serious social and economic cleavages and inequalities or
of the need to guarantee, within present generations, the protection and
promotion of fundamental rights in their universality.*® Undoubtedly, in-
tergenerational concerns about equity and justice must be accompanied
by the same concerns within current generations.*

The heterogeneity within generations (and presumably also among
different FG) must be seriously addressed if we are to consider measures
for tackling climate change in light of equity and justice. Certainly, these
measures will primarily involve states, but they may well spill over to busi-
nesses, other private entities and even individuals. Consider, for exam-
ple, the restrictions on various individual freedoms frequently noted in
public debates. To be coherent, such restrictions would need to be placed
in a broader context: how much of the global population actually flies?

38 Duque, M., McKnight, A., Understanding the Relationship between Inequalities
and Poverty: A Review of Dynamic Mechanisms, in: Bucelli, I., McKnight, S., Sum-
mers, K., 2020, Understanding the Relationship between Inequalities and Poverty: Pol-
icy Toolkit, London, Centre for Analysis of Social Exclusion, LIPpaper 7. See also
Cooper, E., Bird, K., 2012, Inheritance: A Gendered and Intergenerational Dimen-
sion of Poverty, Development Policy Review, Vol. 30, No. 5, pp. 527-541.

39  On the argument that appeals to FG rights are not necessary as grounds for climate
urgency, which may instead be articulated through existing state duties and attention
to present (socio-economic) inequalities, see Netto, L., 2026, The Struggle is Now:
Climate Urgency in the Bonaire Judgment, I-CONnect, 19 February, (https://www.
iconnectblog.com/the-struggle-is-now-climate-urgency-in-the-bonaire-judgment,
18. 4. 2026).

40 Humphreys, S., 2023.
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How many members of FG will be able to fly? Who flies? Considering
these questions, we must ask how serious a restriction on flying would be
for present and future individuals (in constitutional terms: what weight
should these freedoms have in a balancing process?). Does it make sense
(in terms of equity or justice) to compare and oppose generations, or
should we look instead at individuals?*! To challenge mainstream reason-
ing further: if we were to restrict meat consumption, how is meat con-
sumption distributed globally and across social classes? What can we say
about the availability of meat substitutes?? Perhaps such questions can be
summarized in a reflective and provocative question: how close or cohe-
sive, for legal considerations, are not-yet-born children in Sweden and in
Guinea? In some scenarios it might make sense to group present genera-
tions in Sweden and Guinea together and oppose them to FG, for exam-
ple regarding concerns about the (in)habitability of the planet. In other
scenarios, it might be more difficult to justify such grouping; such an ap-
proach requires, in my opinion, a much more nuanced analysis and more
convincing explanations.

The purpose of the preceding analysis was not to multiply examples,
but to show that indeterminacy persists even in the most careful attempts
to operationalize FG in law.

With the above considerations, I do not aim to create a political man-
ifesto or to argue that current inequality problems should prevent us from
addressing climate change. The aim is to avoid uncritical use of FG and
to highlight the unequal responsibilities, capabilities, and consequences of
climate change across states, communities, social classes, and individuals.
These definitional and epistemic problems are not merely theoretical; they
have direct consequences for how rights operate in constitutional law and

41 To make the argumentation in the text more specific, it seems interesting to recall
the Maastricht Principles, which read: “7. c. To meet their obligations to future gen-
erations, States must necessarily impose reasonable restrictions on activities that un-
dermine the rights of future generations, including the unsustainable use of natural
resources and the destruction of Nature. Such restrictions must not impair or nullify
the enjoyment of human rights of present generations; must rectify the vastly dispro-
portionate levels of control over and use of resources by some members of the pres-
ent generation; and not impose disproportionate burdens on disadvantaged groups”
Office of the United Nations High Commissioner for Human Rights (OHCHR),
Maastricht Principles on The Human Rights of Future Generations, (3 February 2023).

42 Comparisons of meat consumption per capita between countries like the United
States of America and Ethiopia can be quite striking, likewise of CO, emissions. See
for such inquiries: Global Change Data Lab, n.d., Our World in Data, (https://our-
worldkindata.org, 18. 4. 2026). For an interesting but somewhat out-of-date approach
on these issues, see Shue, H., 1993, Subsistence Emissions and Luxury Emissions,
Law & Policy, Vol. 15, No. 1, pp. 39-60.
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adjudication. The next section therefore examines what it would legally
mean to recognize FG as present “rights” holders.*?

2.2. WHICH RIGHTS TO WHICH RIGHTSHOLDERS?

The first reasoning point presented above is a broad one: the defini-
tional problem of FG. In more specific technical terms, the identification
of the rightsholders and their relationship with real circumstances is es-
sential to operating with rights in practice. This requirement is particu-
larly stringent in constitutional adjudication, where rights must function
as legally operable parameters for decision-making. In this context, these
circumstances have to be taken into account together with the normative
elements in order to decide cases involving various rightsholders, vari-
ous rights, other constitutional protected goods, the constitutionality of
legislation, the legal basis to enforce state action, etc.** In constitutional
theory and adjudication,* the questions posed above can be translated
into the need to advance, for example, considerations on the weight of the
rights possibly involved in a balancing process. It is necessary to be clear
on these aspects if we want to deal with rights in a technically adequate,
rational and legally justifiable way;*® FG seems far too vague a category to
be legally identified as a (present) “rights” holder.

At the intersection with legal philosophy, there is scholarly material
analyzing the possibility of granting FG “rights” according to will theories
and interest theories.” Well-founded concepts of international law, such

43 On these unequal effects, see Atapattu, S., Intergenerational Equity and Children’s
Rights: The Role of Sustainable Development and Justice, in: Fenton-Glynn, C., (ed.),
2019, Children’s Rights and Sustainable Development: Interpreting the UNCRC for Fu-
ture Generations, Cambridge, Cambridge University Press, pp. 167-191.

44 1 do not disregard the need to take FG interests and foreseeable existence into ac-
count. It appears, however, that case law has found other ways of doing this than FG
rights. Some aspects of case law will be pointed out in this article.

45  For a comprehensive approach on human rights (Griffin’s theory) and the need to se-
riously conceive rights as rights, see Tasioulas, J., 2010, Taking Rights out of Human
Rights, Ethics, Vol. 120, No. 4, pp. 647-678.

46  As Kai Moller puts it: “[...] I will generally refer to ‘constitutional’ rights [...] it
makes clear that we are concerned with legal (often justiciable) rights of a certain
elevated status over that of ordinary legislation.” (Moller, K., 2012, The Global Model
of Constitutional Rights, Oxford, Oxford University Press, p. 16, emphasis in original).
His theory, as a reconstructive account of legal practice, is particularly helpful in ex-
plaining how constitutional rights operate in (constitutional) adjudication, which is
a key aspect of the argument developed in this article regarding the complexities of
recognizing present rights for FG.

47  Many of the articles that deal with rights of FG explore interest and will theories of
rights. See, for example, Gosseries, A., 2008b.
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as intergenerational justice*® and equity,* are often used to ground such
constructions.’® These debates, however, frequently concern “interests”
and “moral rights” From a more specific fundamental or constitutional
rights perspective, it becomes crucial to differentiate “interests”, “moral
rights” and “legal rights”>! as well as “rights as objective norms” and “sub-
jective legal positions” (entitlements). Legal philosophy may consider
what ought to be a right, but constitutional law focuses on legal rights, on
legislation concretizing or restricting those rights, on state obligations and
on adjudication. This difference is not merely disciplinary but determines
what kinds of claims can be institutionally processed as rights.

In addition to philosophical considerations, FG are also being closely
investigated in the field of international law. A foundational strand of the
climate discourse draws on Edith Brown Weiss’s theory of “intergenera-
tional equity”, which does not seem to treat FG simply as present right-
sholders but instead grounds obligations in a fiduciary relationship: the
present generation receives the Earth “in trust” and must preserve it for
those who come after. Weiss emphasizes that “each generation receives
natural and cultural legacy [...] and holds it in trust for [...] future gener-
ations,” and that this fiduciary role gives rise to “planetary obligations” to
conserve options, quality and access for the future.”? Her approach there-
fore frames the issue in terms of duties owed by the living, rooted in eq-
uity, stewardship and the preservation of environmental conditions, rather
than symmetrical, presently enforceable “rights” of future persons. This
might stand in contrast to more recent formulations that invoke rights of
FG as if these were already (or ought to be) part of existing positive inter-
national law, often without distinguishing between duties of present stew-
ardship and the attribution of present rights to future individuals. Even if

48  For a first approach with extensive literature, see Gosseries, A., 2008¢, Theories of In-
tergenerational Justice: A Synopsis, Surveys and Perspectives Integrating Environment
and Society, Vol. 1, No. 4, pp. 39-49.

49  Brown Weiss, E., 1989, In Fairness to Future Generations: International Law, Common
Patrimony, and Intergenerational Equity, New York, Transnational Publishers; Brown
Weiss, E., The Theoretical Framework for International Legal Principles of Intergen-
erational Equity and Implementation through National Institutions, in: Cordonier
Segger, M. C., Szabd, M., Harrington, A., 2021, pp. 16-44.

50 See the debate: Wewerinke-Singh, M., Garg, A., Agarwalla, S., 2023; Lawrence, P,
2023; Humphreys, S., 2023.

51 On this difference in the context of FG, see Kriamer, L., 2021.

52 Brown Weiss, E., 1989, pp. 2-3, 21, 45. For a contemporary account that builds on
this duty-based structure within international law and emphasizes its influence on
courts, see Quising, J., 2024, Beyond Oposa: Courts reinforcing intergenerational eq-
uity as customary international law, European Law Journal, Vol. 29, Nos. 3-6, pp.
422-444.
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one were to construe her theory as implying “rights” of FG, these would
be reflexive to present duties of stewardship and would have very specific
legal meaning, not comparable to the broad, undifferentiated claims about
“rights” of FG that seem to be circulating at the present. This contrast
illustrates how duties grounded in stewardship and equity can operate
without presupposing present subjective rights of future persons.

A further distinction becomes apparent when comparing interna-
tional and domestic constitutional law. Considering international law, on
the one hand, it has an unavoidable programmatic or utopian dimension,
and this is one of its strengths. On the other hand, the problems of le-
gal remedy (or access to justice), enforceability and justiciability present
themselves in a specific way regarding international law.>* These peculi-
arities may explain the different consequences for international and do-
mestic constitutional law concerning the effectiveness of human rights
norms in comparison to constitutional norms that codify fundamental
rights.>* In national contexts, granting rights entails other aspects.> It is
vital that constitutional and legal provisions are assured by sanctions and
institutional guarantees, and that some degree of justiciability is present;
otherwise, rights risk losing their legal specificity and undermining the
coherence of the domestic legal system. Rights enshrined in the consti-
tution bind the three branches of government, imposing legislative and
administrative action, being judicially enforceable and commonly work-
ing as parameters for judicial review®® or another kind of parliamentary

53 Tasioulas, J., Verdirame, G., 2022, Philosophy of International Law, The Stanford En-
cyclopedia of Philosophy, (https://plato.stanford.edu/entries/international-law, 18. 4.
2026).

54 Here I want to focus on the dogmatic legal aspects of the distinction and on legal
practice. For a good analysis, see Palombella, G., 2006, From Human Rights to Fun-
damental Rights: Consequences of a Conceptual Distinction, Archiv fiir Rechts- und
Sozialphilosophie, Vol. 34, No. 3, pp. 396-426.

55 For example, the understanding of rights holders in international law seems broad,
extending beyond individuals to include, inter alia, states and “peoples” (e.g., in the
context of self-determination and the protection of groups, such as in genocide), in
contrast to constitutional law where, although certain rights have a collective dimen-
sion, rights holders remain predominantly individuals, reflecting differences in adju-
dication, enforceability, and access to justice (see above).

56 A critical awareness of the symbolic force of rights is essential. As Marcelo Neves
argues in his theory of “symbolic constitutionalization’, rights matter even when their
enforceability is limited: they shape expectations, frame political discourse, and cre-
ate spaces for contestation, while simultaneously risking the production of a con-
stitutional fagade that substitutes rhetorical affirmation for substantive implementa-
tion. This ambivalent role of rights — promptly enabling mobilization and masking
structural deficits — remains highly relevant to contemporary constitutional debates
(Neves, M., 2022, Symbolic Constitutionalization, Oxford, Oxford University Press).
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review. It therefore seems necessary to address the problem of FG rights
from a more specific fundamental or constitutional rights perspective. As
Aoife Nolan makes clear, “[o]ne cannot balance effectively or accord an
appropriate priority to interests/rights the scope of which and the bearers
of which one cannot identify.”>”

The theoretical and simultaneously technical question that arises is
indeed which rights to which rightsholders are we talking about. This is
neither a superfluous nor a merely theoretical issue. It is also not the same
question as when new content is recognized as a human or fundamental
right®® nor when, for example, a river is entitled to rights. The issue here
is whether we ought to recognize a present subjective position (as a fun-
damental rightsholder) to subjects (human persons) who do not presently
exist (the so-called nonexistence argument)® and grant them presently
the same rights held by living individuals (living human persons).®® This
issue is not metaphysical but institutional: it concerns the conditions un-
der which legal rights can meaningfully exist and operate connected to
legal subjects.

Because fundamental and human rights have gained such a central
place in all legal orders following the Second World War and formal de-
colonization, and they touch pivotal issues related to the state, community,
and the individual, they interact with almost every political or societal de-

I discuss this ambivalence in greater depth in my forthcoming article, where I argue
that symbolic recognition can perform meaningful constitutional functions, but must
be accompanied by institutional pathways toward effectiveness in order to avoid dilu-
tion and instrumentalization (Netto, L., 2025, Rights beyond the Constitution: Evolu-
tion and Symbolism between Text, Function and Content, (https://papers.ssrn.com/
sol3/papers.cfm?abstract_id=6176983, 18. 4. 2026)).

57 Nolan, A., 2024. Of course, many substantial and procedural advancements can be
made in the direction of imposing goals and controlling state actions, in accordance
with FG interests and needs.

58 Netto, L., 2021, Criteria to Scrutinize New Rights: Protecting Rights against Artificial
Proliferation, Journal of Constitutional Research, Revista de Investigacbes Constitucio-
nais, Vol. 8, No. 1, pp. 11-75.

59  Gosseries, A., 2008b. See also Campos, A. S., 2019, The Rights of Future Persons un-
der Attack: Correlativity in the Non-Identity Problem, Philosophia, Vol. 47, No. 1, pp.
625-648; Tremmel, J. C., The Four-Branches Model of Government: Representing
Future Generations, in: Cordonier Segger, M. C., Szabo, M., Harrington, A., 2021, pp.
754-780; Konczol, M., 2023, Rights and Future Persons: The Promise of Arguments
from Present People’s Identity, Public Governance, Administration and Finances Law
Review, Vol. 8, No. 2, pp. 29-40; Beckerman, W,, Pasek, J., 2001, Justice, Posterity, and
the Environment, Oxford, Oxford University Press. The analysis of these challenges
points toward legal protection for FG rather than its absence. One of the ways point-
ing forward is to delve into the possibility of assigning duties that are not directly
connect to (present) rights. This is also explored in Staviti Gosseries, A., 2008b.

60 Gosseries, A., 2008b.
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cision. As Tasioulas, Hanun and others point out, there seems to be an
understandable tendency to draw on a rights-framework to address these
decisions and to try to resolve acute political, economic and social prob-
lems.®! It is thus appealing to think that rights will offer the answer to
climate and environmental problems. Nonetheless, the rights legal frame-
work might not be capable nor suitable for such a herculean task; some
issues demand different approaches in the legal, political, economic, and
social arenas.®? The attraction of rights language should not obscure its
limits as a legal technique.®?

In the climate discourse it is very often unclear whether the references
to FG concern “rights” that exist (positively recognized, codified: legal
rights) or rights that, according to the authors or claimants, ought to exist
(moral rights, a claim to positivize/codify such rights).** Indeed, many ref-
erences to FG are quite unspecific or non-technical, because they discuss
“rights” without specifying whether they refer to interests, moral rights or
legal rights (fundamental constitutional rights or legal entitlements), exist-
ing positive rights or claims to codify them. In addition, legal (authorita-
tive) texts and case law are frequently invoked as if they grant or recognize
present rights for FG, when in reality this might not be so or they are not
binding legal sources (aspirational texts, soft law, etc.). This slippage allows
normative aspirations to be presented as if they are already legally settled.

In the first example, as pointed out above, there seems to be grow-
ing attention for the Maastricht Principles on the Human Rights of Future
Generations. The Principles are not binding, but they are increasingly in-
fluential in the interpretation of international instruments and, indirectly,
in domestic constitutional orders.®> They are being invoked as a founda-

61 Hiskes, R., 2008, The Human Right to a Green Future: Environmental Rights and Inter-
generational Justice, Cambridge, Cambridge University Press, pp. 5-25.

62 For an interesting approach on these issues, see Hannum, H., 2019, Rescuing Hu-
man Rights: A Radically Moderate Approach, Cambridge, Cambridge University
Press; Tasioulas, J., 2019, Are Human Rights Taking Over the Space Once Occupied
by Politics?, The New Statesman, 26 August, (updated 08 Sep 2021), (https://www.
newstatesman.com/politics/2019/08/are-human-rights-taking-over-the-space-once-
occupied-by-politics-2, 15. 1. 2026). See also Diiwell, M., Bos, G., Why ‘Rights’ of
Future People?, in: Diwell, M., Bos, G., Steenbergen, N. van, (eds.), 2018, Towards
the Ethics of a Green Future, London, Routledge, pp. 11-12.

63  Netto, L., 2021.

64 Wewerinke-Singh, M., Garg, A., Agarwalla, S., 2023. The contribution of the article
is incontestable; it refers to various legal instruments, case law and scholarly material.
Nonetheless, using these varied sources, the article enables one to see the fluidity of
the use of FG in climate discourse.

65 For the recent commentary on these principles, see Basson, G. et al., 2025, Com-
mentary to the Maastricht Principles on the Human Rights of Future Generations,
Human Rights Quarterly, Vol. 47, No. 4, pp. 754-1006.
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tion for the claim that FG possess the same rights as present individuals.
This raises further questions regarding the scope and potential conflicts of
such rights. Recognizing FG as present rightsholders would also require
addressing conflicts between present and future rights, as well as between
the rights of distinct FG. The invocation of such principles thus risks esca-
lating aspirational claims into the set of enforceable rights without a cor-
responding legal foundation.

In national law, it can be very problematic to positivize rights that
cannot function as rights in a legal sense, i.e., that cannot be brought be-
fore the courts by individuals and held justiciable, even to a minimum ex-
tent. To recall the Dworkinian expression, rights must be taken seriously
precisely because they function as trumps in the domestic legal order.®

There are jurisdictions and court decisions that have flirted with the
language of “rights of future generations”, but even in those cases, the
practical operation of such rights often relies on duties, living present
rightsholders, or institutional representation rather than on enforceable
subjective rights held by non-existing individuals. In this scenario, recog-
nizing fundamental rights of FG is everything but simple.®’ Besides justi-
ciability, fundamental and constitutional rights evoke central discussions
on the separation of powers and on democracy and policy design, which
would also be influenced by granting rights to FG.%8

The landmark decision of the Philippine Supreme Court in Oposa v.
Factoran (1993) is widely cited in environmental and climate literature as
a foundational FG case. Recent scholarship continues this reading: Quis-
ing states that Oposa “gave legal standing to minors and unborn genera-
tions invoking their constitutional right to a balanced and healthful ecol-
ogy” and that the Philippine Supreme Court held that the minors’ ability
to sue “on behalf of succeeding generations is based on ‘intergenerational
responsibility;” classifying the case among those that have recognized the

66 Dworkin, R., 1978, Taking Rights Seriously, Cambridge, Harvard University Press. I
make a reference to Dworkin, but it does not mean I entirely subscribe to his rights
theory. For a valuable understanding of rights, see also Moller, K., 2012.

67  As Konczol notes: “The language of rights undoubtedly has a strong persuasive func-
tion: it is meant to give weight to the interests one wishes to protect. Using the con-
cept of rights, however, makes it necessary to be consistent with some theoretical
constraints, or otherwise our usage becomes counterproductive, losing much of its
credibility. There seem to be two such fundamental requirements: to be able to attrib-
ute a right to a subject, and to be able to define the content of that right” (Konczol,
M., 2023, p. 30).

68 I do not deny that changes on the theory of separation of powers and other pillars
of the rule of law are to be pursued, as proposed by Sulyok, K., 2023, A Rule of Law
Revolution in Future Generations’ Litigation — Intergenerational Equity and the Rule
of Law in the Anthropocene, re:constitution, Working Paper, Vol. 14.
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principle of intergenerational equity and granted standing to “youth and

‘generations yet unborn”’%’

The inspirational legacy of Oposa in global climate litigation has in-
deed been highlighted by many. Wewerinke-Singh and coauthors, assert:
“This not only fostered long-term policy reform in the Philippines but
also inspired courts (and other actors) across the world to explore the po-
tential of the law to advance climate justice over time. Several cases from
around the global South have since adopted and developed Oposa’s un-
derstanding. A particular trend that courts have been following, at least
since Oposa, is of reading the rights of future generations into their con-
stitutions. The growing inclusion of future generations’ rights in consti-
tutions worldwide, and especially in the global South, signals that many
more courts and other actors in the litigation process are about to join,

diversify and enrich this global conversation.””?

Despite this widespread framing and (possible) symbolic meaning,
the judgment itself seems to be more restrained: the Court recognized the
standing of the minors and grounded their ability to act “for the succeed-
ing generations” in the notion of intergenerational responsibility, rather
than clearly conferring present subjective rights on unborn persons. As
the Court put it, “[t]his case, however, has a special and novel element.
Petitioners minors assert that they represent their generation as well as
generations yet unborn. We find no difficulty in ruling that they can, for
themselves, for others of their generation and for the succeeding genera-
tions, file a class suit. Their personality to sue on behalf of the succeed-
ing generations can only be based on the concept of intergenerational
responsibility insofar as the right to a balanced and healthful ecology is
concerned” (Oposa v. Factoran, G.R. No. 101083, 30 July 1993). A careful
reading suggests that in Oposa the Court focused on the minors’ consti-
tutional right to a balanced and healthful ecology and on their standing,
based on intergenerational responsibility, to act on behalf of succeeding
generations, rather than clearly articulating unborn persons as present
rightsholders.

There are even scholars who remain deeply skeptical about Oposa.”!
Perhaps Oposa has been mythologized: far from recognizing enforceable

69 Quising, J., 2024, pp. 1-2, 12.

70  Wewerinke-Singh, M., Garg, A., Agarwalla, S., 2023, p. 660.

71  For a critical assessment of Oposa, see Gatmaytan, who argues that the decision’s cel-
ebrated intergenerational reasoning was largely “obiter” and that the case produced
minimal practical environmental impact (Gatmaytan, D. B., 2003, The Illusion of
Intergenerational Equity: Oposa v. Factoran as Pyrrhic Victory, Georgetown Interna-
tional Environmental Law Review, Vol. 15, No. 3, pp. 457-486).
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rights of unborn persons, it relied on the rights of living minors and on
a symbolic appeal to intergenerational responsibility. Oposa illustrates the
distinction between (i) standing granted to present individuals, and (ii)
the attribution of present rights to hypothetical future persons - a distinc-
tion that much of the climate litigation literature tends to blur. This blur-
ring has significant consequences for how courts are understood to reason
and what future claims they are thought to authorize.

An inconsistent reliance on FG “rights”, and to some extent an inac-
curate discourse, can also be noted, for example, in scholarly references to
the Urgenda case that portray it as a decision where FG rights were cen-
tral: “Others turn to general human rights safeguards, such as in the Ur-
genda litigation, [...] The Supreme Court reasoned that the government’s
GHG reduction commitments failed to protect these specific rights of
future Dutch citizens against climate threats””? “Examples of recent case
law (the Urgenda case) show that courts are willing to expand the duty of
care to protect the rights of future generations, even though these are still
rather undefined””?

Contrary to these interpretations, the Dutch Supreme Court did not
rely on FG “rights” to decide the Urgenda case; it upheld the reasoning of
the Court of Appeal: “4.7 Based on the aforementioned facts, the Court of
Appeal concluded, quite understandably, in para. 45 that there was ‘a real
threat of dangerous climate change, resulting in the serious risk that the
current generation of citizens will be confronted with loss of life and/or a
disruption of family life’ The Court of Appeal also held, in para. 37, that
it was ‘clearly plausible that the current generation of Dutch nationals, in
particular but not limited to the younger individuals in this group, will
have to deal with the adverse effects of climate change in their lifetime if
global emissions of greenhouse gases are not adequately reduced.””*

In this context, those abovementioned references to the Urgenda case
are relevant: they do not demonstrate that FG presently hold subjective
rights, but rather that case law references often conflate state duties, precau-
tionary principles, interpretative trends and future-oriented obligations with
the recognition of present legal rights of FG,”> which are neither explicitly
codified nor judicially recognized. Taken together, these formulations con-

72 Sulyok, K., 2023.

73  Coomans, E, 2020, The Precautionary Principle and Its Relevance for the Protection of
the Human Rights of Future Generations, Maastricht Faculty of Law Working Paper.

74  Supreme Court of the Netherlands, State of the Netherlands v. Urgenda Foundation,
Judgment of 20 December 2019, ECLI:NL:HR:2019:2007.

75 Coomans, F, 2020; Lewis, B., 2018, The Rights of Future Generations within the
Post-Paris Climate Regime, Transnational Environmental Law, Vol. 7, No. 1, pp. 69—
87; Sulyok, K., 2023.
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flate at least three distinct legal sets: (i) present human or constitutional
rights held by existing individuals; (ii) state duties of care or precaution; and
(iii) the idea that FG already hold subjective rights, without clearly specify-
ing which of these is at stake. These examples illustrate the conceptual and
legal ambiguity surrounding claims that FG hold present rights.

In constitutional law literature there are also many kinds of references
to “rights” to FG. Nonetheless, Renan Araujo and Leonie Koessler looked
at the rise of the constitutional protection of FG and concluded that al-
though many constitutions mention FG, the prevalent form is a duty im-
posed on the state rather than the recognition of FG rights. So, we might
say that many indications advocating that a great number of constitutions
recognize and protect FG “rights” in reality identify different types of con-
stitutional provisions, with a prevalence of provisions imposing duties on
the state and/or mentioning the “needs” or “interests” of FG, not explicitly
codifying or recognizing FG “rights”7®

This finding stresses two points: (i) the inconsistency in differenti-
ating between interests, moral and legal rights; fundamental and human
rights; and state duties without correlative rights; and (ii) the lack of clar-
ity regarding which rights FG have or ought to have.

Regarding which rights FG have or ought to have, it is possible to
find the underlying notion that defending FG rights means they have (or
should have) “minimum” rights, i.e., rights that guarantee the possibility
of having rights in the future, such as a right to a healthy environment.””
Yet this formulation already shifts from rights as subjective positions to
conditions necessary for the future enjoyment of rights. In addition, de-
limiting these “minimum” rights would suffer from the same vagueness
as FG: what is the scope and content of such rights? Are we talking about
rights or about factual conditions of existence, requirements for future en-
joyment or rights objectively recognized in the legal order?

My understanding takes into consideration that rights are legal norms
that entail subjective rights (subjective advantage positions) with content,
holders, and addressees, and hold some degree of justiciability, imposing
respect, protection and promotion. The conception advanced in this paper
affirms the unviability of granting present rights to FG. Even if one could
surpass the definitional and nonexistence hurdles, it remains unviable to
operate, theoretically and practically, with the fundamental/constitutional
rights of FG within the current legal framework. If we consider some of the
possible conflicts involving rights and situate them in all the uncertainty

76  Aratjo, R., Koessler, L., 2021.

77  Fairhurst, K., 2022, Our Obligations to Future Generations: A Human Rights Approach
in the Case of Neubauer et al. v Germany, LLM thesis, Universitat Pompeu Fabra.
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regarding the future, we realize we cannot even figure out which conflicts
would exist. The recognition of present rights to FG would, moreover,
possibly lead to hierarchizations between rights with possible deleterious
effects of specific rights, for example social rights needed by vulnerable
groups and individuals. These questions would lead us into infinite entan-
gled legal discussions.”® These dynamics risk diluting the normative clarity,
institutional force, and practical operability of fundamental rights.””

Recent climate case law confirms the concerns and prudence of this
conclusion. Rather than extending rights to FG, courts have anchored in-
tergenerational concerns in the protection of present rights, intergener-
ation burden-sharing, and the imposition of urgent state duties. This is
evident not only in the proportionality-based reasoning of the European
Court of Human Rights in Verein KlimaSeniorinnen Schweiz and Others
v. Switzerland (GC, Judgment of 9 April 2024), and in the restraint shown
by the International Court of Justice in its 2025 Advisory Opinion®’, but
also in the explicit framing adopted by the District Court of The Hague
in the Bonaire climate case, which emphasized both the present reality of
climate harm and the immediacy of the obligation to act, while declin-
ing to recognize FG as autonomous rightsholders. The Bonaire judgment
is particularly illustrative because it articulates climate urgency through
equality and positive obligations toward present vulnerable communities,
foregrounding historic and persistent intragenerational inequalities rather
than constructing FG as autonomous rightsholders.8! These decisions
collectively illustrate that intertemporal justice can be meaningfully op-
erationalized through existing legal concepts, urgency, due diligence, and
positive obligations, without diluting the normative clarity and institu-
tional force of fundamental rights by attributing them to FG.

2.3. THE NECESSARY DISTINCTION BETWEEN RIGHTS
AS OBJECTIVE NORMS AND RIGHTS AS SUBJECTIVE POSITIONS

At this point, it is necessary to distinguish between rights under-
stood as concrete subjective advantage positions — held by identifiable
rightsholders and exercisable in legal practice — and rights understood

78  For a discussion on these difficulties, see Ditwell, M., Bos, G., Steenbergen, N. van,
2018.

79  Gosseries discusses these problems especially focusing on the issue of constitutional-
izing rights for FG (Gosseries, A., 2008b).

80 ICJ, Obligations of States in respect of Climate Change, Advisory Opinion of 23 July
2025, I.C.J. Reports 2025.

81 District Court of The Hague (Rechtbank Den Haag), Stichting Greenpeace Neder-
land and Eight Residents of Bonaire v. The State of the Netherlands, ECLI:NL:RB-
DHA:2026:1347, Judgment of 28 January 2026.
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as abstract legal norms, i.e., as objective elements of the legal order, in-
dependently of their concrete invocation by individuals. This distinction
is foundational for constitutional reasoning, particularly where rights are
invoked beyond their traditional defensive function and projected into
broader temporal, structural and institutional contexts. This distinction is
essential for assessing claims that seek to project rights into the future by
attributing them to non-existing subjects.

A central premise of modern constitutionalism is that the codifica-
tion of fundamental rights is not merely an instrument for the imme-
diate protection of existing individuals, but a constitutive act through
which a legal order defines its normative identity and moral orientation
over time. This premise also underlies the post-Second World War re-
construction of international law, which has a mutual influence vis-a-
vis constitutional domestic orders. Fundamental rights are codified pre-
cisely because they are meant to endure: they are designed to stabilize
and entrench core commitments, most notably the protection of human
dignity, while allowing for democratic change on the margins. Although
constitutional orders remain open to revision through evolution and
amendment, norms codifying fundamental rights function as relatively
stable reference points, anchoring the legal order to commitments that
transcend particular political moments. It is in fact common to include
constitutional rights in some sort of eternity constitutional clause; they
are legal guarantees intended to endure.3?

In this sense, fundamental rights cannot plausibly be understood as
norms addressed exclusively to present generations or existing individu-
als. Rather, their codification reflects an understanding of the legal order
as a temporally extended project, one that seeks to preserve the condi-
tions under which human beings, present and future, can live a dignified
life, as rightsholders within a morally grounded legal framework of a
democratic political society. Disagreements about which moral values
should be constitutionalized, or about the scope and content of particu-
lar rights, do not undermine this deeper point: fundamental rights ex-
press the self-understanding of a legal order as one committed to pur-
poses that are meant to last.

This temporal endurance of fundamental rights, however, must not
be confused with the attribution of present subjective rights to future in-
dividuals; arguing otherwise conflates two analytically distinct dimensions
of fundamental rights: their existence as objective norms of the legal order
and their function as subjective legal positions held by concrete subjects.
The fact that fundamental rights are meant to endure does not require the

82  Netto, L., 2021.
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recognition of rights vested in non-existing persons; it renders this unnec-
essary. Rather, it entails that the legal order must preserve its fundamen-
tal normative structure objectively, so that when new subjects come into
existence, they do so within a framework that already and still recognizes
and protects them as rightsholders. In this sense, the objective dimension
of fundamental rights operates across time: it structures the legal order in
such a way that every person who comes to exist under it can enjoy funda-
mental rights as subjective positions. Recognizing this distinction allows
for a more precise and conceptually coherent account of intergenerational
justice, one that avoids fictitious rightsholders while preserving the endur-
ing normative force of fundamental rights.

The German constitutional doctrine offers a particularly refined ac-
count of this distinction. German fundamental rights theory has long
emphasized that constitutional rights cannot be understood solely as
subjective defensive positions, but that they also operate as objective
norms of the legal order. Following the Liith judgment, the German Fed-
eral Constitutional Court described the catalogue of fundamental rights
as containing, beyond defensive rights, an “objective value order” that
functions as a constitutional basic decision guiding legislation, adminis-
tration, and adjudication. This conception has been subject to sustained
criticism, particularly where it was understood as positing a compre-
hensive and substantive objective moral order binding all state actions.
These concerns, especially regarding judicial overreach and democratic
legitimacy, are well known and have been articulated with force in Ger-
man constitutional theory. Nonetheless, the distinction between the
subjective and objective dimensions of fundamental rights has not been
abandoned in doctrine or practice. Rather, it has been refined and con-
strained, retaining the insight that fundamental rights also function as
objective constitutional norms, while avoiding an exaggerated or unme-
diated appeal to a fully determined moral order.®?

Building on this framework, Robert Alexy develops a distinction be-
tween norms that grant subjective rights and norms that impose obliga-
tions on state authorities without correlating them to concrete rightshold-
ers. A subjective right exists where a norm establishes a triadic relation
between a rightsholder, an addressee, and the object of the right, such that
the addressee is obligated vis-a-vis the rightsholder to perform, or refrain

83  Alexy, R, 1990, Grundrecht als subjektive Rechte und als objektive Normen, Der
Staat, Vol. 29, No. 1, pp. 49-68. The extensive and nuanced German debate concern-
ing fundamental rights as subjective rights and objective norms is considerably richer
than can be addressed here and will therefore not be explored in its full theoretical
depth. For this discussion, see Moller, K., 2012.
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from, a certain action. By contrast, a norm is merely objectively binding
when it imposes on the state duties that are not owed to any specific right-
sholder and therefore do not constitute subjective rights. Alexy further
clarifies that the objective dimension of fundamental rights should be un-
derstood strictly as comprising only such binding norms that do not grant
subjective rights, rejecting terminological conflations that treat principles
or value statements as “objective” norms. In this sense, every fundamental
right norm may be abstracted into an objective obligation, but only some
norms remain exclusively objective because they lack correlating subjec-
tive legal positions.3* This distinction is crucial for FG claims, as many
duties invoked in their name lack a correlating subjective rightsholder.

The recognition of fundamental rights as objective constitutional
norms has far-reaching implications for constitutional interpretation and
institutional structure, a point critically emphasized by Ernst-Wolfgang
Bockenforde. Bockenforde argues that conceiving fundamental rights as
binding objective constitutional principles necessarily expands their valid-
ity across all areas of law and transforms them into judicially enforceable
constraints, under Article 1(3) of the German Basic Law. This expansion,
however, cannot be achieved without structural consequences for dem-
ocratic governance, as it strengthens constitutional adjudication at the
expense of parliamentary lawmaking. Bockenforde therefore insists that
anyone who seeks to preserve the essential function of the democratically
elected legislature must adhere to an understanding of fundamental rights
as judicially enforceable subjective rights of liberty against the state, rather
than simultaneously binding objective principles governing the entire legal
order. In contrast to theories that posit multiple “normative layers” of fun-
damental rights with differentiated binding force, Bockenforde maintains
that under the Basic Law even the principled or programmatic effects of
fundamental rights constitute a specific form of legal validity that is sub-
ject to constitutional review.®> This tension between subjective rights and
objective normativity thus lies at the heart of German fundamental rights
doctrine, raising fundamental questions about the allocation of interpre-
tive authority and the permissible scope of constitutional adjudication.

The German distinction between fundamental rights as objective
constitutional norms and as subjective legal positions helps diagnose a re-
curring conceptual slippage in the contemporary climate discourse. The
point, rather, is that the objective dimension of fundamental rights, un-
derstood as binding constitutional norms that structure and guide state

84  Alexy, R., 1990.

85 Bockenforde, E. W., 1990, Grundrechte als Grundsatznormen: Zur gegenwirtigen
Lage der Grundrechtsdogmatik, Der Staat, Vol. 29, No. 1, pp. 1-31.
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action without necessarily correlating to a concrete rightsholder, can oper-
ate across time without creating presently existing subjective entitlements
for non-existent persons. On this reading, it is coherent to speak of taking
decisions now that protect the objective constitutional framework, includ-
ing the material and institutional preconditions for the future enjoyment
of rights, while remaining conceptually strict that subjective rights pre-
suppose existing subjects capable of holding and exercising them.

This distinction becomes particularly salient in climate litigation,
where the normative concern is often best articulated not as the present
vindication of rights held by future persons, but as the prevention of pres-
ent decisions that irreversibly predetermine the future legal and factual
conditions under which rights will (or will not) be exercisable. The Ger-
man Federal Constitutional Courts climate decision in Neubauer illus-
trates this logic in a doctrinally sophisticated way: rather than recognizing
unborn persons as present holders of subjective rights, the Court framed
the constitutional problem as one of intertemporal protection of freedom,
holding that the legislature may not design climate policy in a way that
disproportionately offloads emissions-reduction burdens into the future,
thereby producing severe future restrictions on freedom. In this sense,
what the case operationalizes is precisely a demand that present lawmak-
ing must take the objective, temporally extended function of fundamental
rights seriously, so that those who will exist later can in fact enjoy rights
as rightsholders within a preserved constitutional order. Neubauer thus
exemplifies how intertemporal justice can be operationalized without rec-
ognizing FG as present rightsholders.3¢

Against this background, arguments increasingly framed in terms of
“discrimination against FG” - including claims that international human
rights instruments are for “all”, without temporal limitation, and therefore
must include future persons - risk reinforcing a misunderstanding Ger-
man theory can help to avoid: conflating the temporal endurance of the
rights-order with the present existence of rightsholders. Analytically it is
more appropriate to say that fundamental and human rights are indeed
codified to last, and thus to be enjoyed by those who come after us; but
this endurance is secured through the objective dimension of the legal or-
der, by the rights-norms as such, not through the attribution of contem-
poraneous subjective rights to non-existent subjects. The relevant legal
vocabulary, therefore, is not that FG already hold present rights, but that
present institutions are bound to preserve the objective legal and material
conditions under which future individuals can become rightsholders.

86 Federal Constitutional Court of Germany (Bundesverfassungsgericht — BVerfG),
Neubauer et al. v. Germany, 1 BvR 2656/18, Judgment of 24 March 2021.
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2.4. RIGHTS CONFLICTS, ADJUDICATION,
AND THE LIMITS OF RIGHTS OF FUTURE GENERATIONS

Building on the understanding outlined above, the adjudication of
intertemporal conflicts in constitutional law does not require recogniz-
ing FG as present rightsholders but instead demands a careful calibration
of objective constitutional mandates and present subjective rights among
various constitutionally protected values and goods. While future indi-
viduals cannot hold rights in the present, constitutional law nonetheless
imposes (anticipatory and preventive) objective duties on the state, re-
quiring present decision-makers to safeguard the normative and material
conditions under which rights can be meaningfully exercised over time.
These duties — which are functionally analogous to precautionary obli-
gations in international law — operate through the objective dimension
of fundamental rights and are addressed to public authorities rather than
correlated to identifiable future rightsholders, while remaining grounded
in domestic constitutional doctrine. The central task of constitutional
adjudication in this context is therefore not to vindicate rights presently
attributed to non-existing persons, but to assess whether present legisla-
tive and executive choices respect the objective constitutional framework
while appropriately balancing the subjective rights and legitimate interests
of existing individuals.

These subjective rights can conflict, in certain cases, with other
rights, constitutional values, and the public interests enshrined in positive
law. Such conflicts must be decided by the administration, or ultimately
by the courts, within the legal framework designed by the legislator. What
is described here as a “conflict” may, in specific cases, amount to a risk or
a violation of rights, which must then be assessed in light of the specitfic
circumstances and may lead to remedies, reparations, injunctions, prohi-
bitions. Moreover, rightsholders may invoke their rights not only in cases
of harm caused by action, but also when risks or violations result from
state inaction.

It is necessary to add this operational perspective because rights can
also be analyzed in constitutional adjudication as abstract legal norms,
independently of their concrete invocation by individual rightsholders.8”
Under this understanding, rights as norms may conflict with other pro-
tected legal goods, public interests or with other rights — also understood
as norms. In such cases, rights may prevail, or they may be subject to jus-

87  For different understandings of the objective dimension, well developed in the Ger-

man literature, which also relates to the irradiating efficacy of fundamental rights
and to state duties, see Alexy, R., 1990. See also Bockenforde, E. W., 1990.
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tified and proportionate restrictions. These abstract conflicts may have
different forms and intensities, for example in the setting of legislative pri-
orities, budgetary allocations, or the design of public policies. Legislative
limitations on rights adopted in this context are, in many constitutional
democracies, subject to abstract constitutional review.8® In such review,
courts do not assess the situation of a specific individual rightsholder, but
examine the right as an abstract or objective norm, an element of the con-
stitutional order, and the level of protection it ought to guarantee within
that order. This distinction matters for FG because it suggests that, while
rights can operate abstractly as objective constitutional norms projecting
protection into the future, the status of subjective rightsholder still pre-
supposes the existence of an identifiable subject. This reinforces the point
that future-oriented constitutional reasoning need not, and should not,
rely on attributing present rights to non-existing persons.

This logic finds a clear and doctrinally disciplined expression in the
German Federal Constitutional Court’s climate decision in Neubauer, as
mentioned above. The Court explicitly clarified that FG “do not yet carry
any fundamental rights in the present” and that duties directed at their
protection therefore operate solely in an objective dimension. At the same
time, the Court held that fundamental rights function as “intertemporal
guarantees of freedom” for present rightsholders: current legislative deci-
sions may already affect fundamental rights today when they irreversibly
predetermine future restrictions on freedom. By allowing large portions
of the remaining CO, budget to be consumed in the present, the legisla-
ture produces what the Court described as an “advance interference-like
effect” (eingriffsahnliche Vorwirkung) on the future exercise of freedoms
protected by fundamental rights. The constitutional problem thus lies not
in the violation of rights presently held by future persons, but in the pro-
portional legal structuring of freedom over time.

Crucially, the Court complemented this subjective rights analysis
with a focus on the objective dimension of constitutional law, in particular

88  For a first approach, with meaningful insights and with extensive literature, see Gins-
burg, T., Versteeg, M., Models of Constitutional Review, in: Epstein, L., Grendstad,
G., Sadl, U,, Weinshall, K., (eds.), 2023, The Oxford Handbook of Comparative Judi-
cial Behaviour, Oxford, Oxford University Press. See also Ginsburg, T., The Global
Spread of Constitutional Review, in: Whittington, K., Keleman, D., (eds.), 2008, Ox-
ford Handbook of Law and Politics, Oxford, Oxford University Press; Sadurski, W.,
2014, Rights Before Courts: A Study of Constitutional Courts in Postcommunist States
of Central and Eastern Europe, 2"® ed., Cham, Springer, pp. 145-166; Moonen, T,
Lavrysen, L., 2021, Abstract but Concrete, or Concrete but Abstract? A Guide to the
Nature of Advisory Opinions under Protocol No 16 to the ECHR, Human Rights Law
Review, Vol. 21, No. 3, pp. 752-785.
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the protection mandate enshrined in Article 20a of the Basic Law. Article
20a obliges the state to protect the natural foundations of life “[m]indful
also of its responsibility toward future generations” and thus frames cli-
mate protection as a constitutionally binding objective extending across
time. Read together with fundamental rights, this objective mandate re-
quires the legislature to distribute emissions-reduction burdens in a for-
ward-looking and proportionate manner, preventing a one-sided offload-
ing of drastic freedom restrictions onto the future. The Court emphasized
that preserving the material preconditions for the future exercise of free-
dom demands early and transparent legislative planning, including bind-
ing specifications for emissions reductions beyond 2030. What the deci-
sion operationalizes, therefore, is not a system of present rights held by
FG, but a constitutional duty incumbent upon present institutions to pro-
tect the objective normative and material framework within which future
individuals can, once they come into existence, enjoy fundamental rights
as subjective legal positions.

Acknowledging that the Maastricht Principles are not a constitutional
text, it is nevertheless meaningful to refer to them in the present context,
as they illustrate the practical implications of blurring the distinction
between rights as subjective advantage positions and rights as objective
norms, particularly well implemented in the decision above. In the Prin-
ciples, the discourse on granting rights to FG appears to encompass the
full spectrum of rights, thereby treating non-existing individuals as pres-
ent holders of subjective rights, including social, political, and procedural
rights. This move collapses the distinction between rights as objective
norms and rights as subjective legal positions. Following this approach,
all rights of all individuals - those currently living, those being born, and
those yet to be born at any point in the future — would coexist contem-
poraneously with present rights. Although the purported rightsholders
would not share temporal existence, their rights would be treated as con-
temporaneously operative.®’

Such language may be intelligible at a rhetorical or political level, but
if rights and FG are taken seriously in legal terms, this construction be-
comes untenable. First, it is impossible to have knowledge of (i) all these
(subjective) rights, whose holders do not yet exist and are unknown, and
which cannot presently be exercised, and (ii) all possible conflicts, risks,
and violations involving such rights. Second, the contemporaneous exist-
ence of rights held by present and future generations would render the
legal functioning of the state, and indeed of society, unworkable. This

89  Gosseries, A., 2008b.
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would undermine the capacity of law to guide decision-making through
predictable, reviewable standards; virtually every legislative or adminis-
trative measure would necessarily constitute either a risk or a violation
of the rights of some generation, whether by action or by omission. This
difficulty would be exacerbated further if one were to consider potential
claims for reparations, a topic that has gained increasing attention in cli-
mate litigation and international law.

Constitutional theory and practice cannot accommodate rights of
present generations and of different FG as coexisting subjective rights
in the present time. Legal rights understood as subjective advantage po-
sitions, distinct from rights as objective norms, presuppose an existing
holder. While certain aspects of legal protection may exceptionally be ex-
tended through legal fictions, such as the nasciturus, this fiction cannot
plausibly be extended to a vague and indeterminate category such as FG.%
Unlike the nasciturus, FG lack temporal proximity, determinacy, and in-
dividualization.

Law and legal theory can, of course, evolve.”! Legal instruments have
been developed to protect unborn children (the nasciturus),’? and theories
of rights have adapted over time, e.g., to accommodate social rights. It is
conceivable that future legal developments may introduce new categories,
such as “prospective” rights.> At present, however, it appears conceptually
incoherent and legally unviable to grant FG the same “status” of present
subjective rightsholders as existing individuals.”* Even if these conceptual
and constitutional difficulties could somehow be overcome, a further and

90 It does not seem legally plausible to compare the rights of an existing person in the
(uncertain) future to the present rights to future generations. Sustaining this approxi-
mation, see Unruh, C., 2016, Present Rights for Future Generations, Kriterion — Jour-
nal of Philosophy, Vol. 30, No. 3, pp. 77-92.

91 Tackling the evolving protection of FG through time in constitutional making, see
Aratjo, R., Koessler, L., 2021. From another perspective, see Anthis, J. R., Paez, E,,
2021.

92 Drawing attention to this development, concerning social rights, see Coomans, F,
2023, Towards 2122 and Beyond: Developing the Human Rights of Future Genera-
tions, Netherlands Quarterly of Human Rights, Vol. 41, No. 1. On the development of
rights, see Hiskes, R., 2008.

93  On the defense of the right to a green future, conceiving environmental rights for FG
as group rights, see Hiskes, R., 2008; Brown Weiss, E., 2021. For a critical analysis on
these group rights, see Barresi, P. A., 1997, Beyond Fairness to Future Generations:
An Intragenerational Alternative to Intergenerational Equity in the International En-
vironmental Arena, Tulane Environmental Law Journal, Vol. 11, pp. 59-88.

94  For a similar insight, see Kramer, L., 2021. Coomans, F,, 2023, points out the need for
more development but asserts that there is already a legal framework to protect the
human rights of the members of future generations.
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decisive question would remain: would recognizing rights of FG in fact
contribute to addressing the climate crisis. Section 3 turns to this question
and argues that it would not.

3. THE EMPTY ALLURE OF FUTURE
GENERATIONS RIGHTS

This article shows that the category of FG is legally unstable and dif-
ficult to define, and that recognizing FG as present rightsholders raises
serious constitutional issues. Moreover, the category FG might be unde-
sirable because the illusion of homogeneity that it creates does not accom-
modate the essential inequalities that are to be expected in every genera-
tion within the present legal (capitalist) system. Then, the article exposed
the legal problems around recognizing FG as present rightsholders. In this
section, there are two other aspects I want to highlight: first, giving in to
the allure of FG does not help tackling the structural causes of climate
change; second, it might even reinforce the conception that this is a fu-
ture problem as a matter of legal and political framing. This latter concern
relates not to legal technique, but to the temporal framing and political
perception of climate risk.

In addition to the lack of homogeneity among members of given gen-
erations, there is another lack of homogeneity that must be addressed.
The discourse in favor of FG and their rights rests upon various norma-
tive bases: legal, philosophical, political, religious, moral. These bases are
rarely sufficiently explicit? and can serve divergent ideologies and polit-
ical goals. This heterogeneity matters because it weakens the claim that
recognizing rights of FG constitutes a coherent or effective legal response
to climate change.

Without engaging in a full discussion on rights to nature,® as this
discourse is often presented as converging with or analogous to claims
about FG rights, it is important to note that, by contrast, the arguments
presented for rights of nature — which seem to hold more cohesion - are
clearly not valid for FG rights. Indeed, the recognition of rights of na-
ture calls for a reinterpretation of rights (of humans) precisely by restrict-
ing them by means of recognizing rights to nature. The rights of nature

95  This lack of homogeneity is also pointed out and explored for rights of nature in Pe-
tel, M., 2024, The Illusion of Harmony: Power, Politics, and Distributive Implications
of Rights of Nature, Transnational Environmental Law, Vol. 13, No. 1, pp. 12-34.

96 For a deep and well-grounded critical approach to rights of nature, with extensive
literature, see Petel, M., 2024.
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would in many ways collide with “human rights”, public policies and
business practices and represent legitimate restrictions that would lead to
a (non-anthropocentric) re-equilibrium in the relationship between hu-
mans and nature.”’

One of the strongest arguments in favor of rights of nature is that the
environmental crisis we are facing, with climate change and loss of biodi-
versity, is due to the anthropocentric foundations of our economic and le-
gal system. Based on the idea of rights, property and exploration, our rela-
tionship with nature leads to and enables exploitative practices that destroy
the planet. There are certainly other factors, such as population growth,
that influence the scale of damage to the planet. It is therefore necessary to
change this exploitative logic. Granting rights to future individuals might
not be an appropriate means in pursuing sustainability. From this per-
spective, if the causes of climate change lie in anthropocentric legal and
exploitative economic structures, only approaches that directly challenge
those structures can plausibly contribute to addressing them. Many schol-
ars, activists and practitioners assert the urgency of recognizing nature as a
rightsholder, inverting this anthropocentric logic and practices.

At this point, the first claim of this section becomes clearer: granting
rights to nature and granting rights to FG may seem to be a converging
strategy, but it might not be. Recognizing FG rights does not per se chal-
lenge the anthropocentric logic that is in principle challenged by rights of
nature. The present economic and legal models, in which rights of indi-
viduals are recognized, have not led to sustainable practices.”® Why would
granting the same rights to FG lead to different results?®® Absent a trans-
formation of the underlying economic and legal structures, this assump-
tion remains unsubstantiated. This question shifts the burden of justifica-
tion to proponents of FG rights within legal and constitutional reasoning.

97 Borras, S., 2016, New Transitions from Human Rights to the Environment to the
Rights of Nature, Transnational Environmental Law, Vol. 5, No. 1, pp. 113-143.

98 “Wouldn't it be better to replace this entire moral concept by a less anthropocentric
framework? And are not human rights a very individualistic idea, while answers to
the ecological crisis require concepts that aim at the protection of collective goods in-
stead of individual liberties? Is not the fact that we exercise our individual liberties so
unrestrained the main reason for the ecological crisis? Should we not see ourselves as
a global community if we are to protect the planet’s future when it is at risk, instead
of embracing an individualistic framework that continues to focus on the protection
of individual freedom, even when the planet and its future inhabitants are at risk?”
(Dtwell, M., Bos, G., 2018, p. 11).

99  Bosselmann, K., Earth Democracy: Institutionalizing Sustainability and Ecological
Integrity, in: Engel, J. R., Westra, L., Bosselmann, K., (eds.), 2010, Democracy, Ecolog-
ical Integrity and International Law, Cambridge, Cambridge Scholars Publishing, pp.
91-115.
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Beyond these structural considerations, focusing on intergenerational
equality also risks obscuring deep inequalities within the present and fu-
ture generations themselves. Against this background, the appeal of this
argument is understandable, but this question is not frequently addressed
in the literature advocating FG rights. Instead, the idea of granting the
same rights to FG held by present generations has been presented as a
requirement of equal treatment.!?° This equal treatment would lead to re-
stricting present generations’ rights in order to guarantee FG rights. In any
case, it is still about the rights to humans. The mere recognition of present
(or even future) rights of FG does not in itself lead to a better relationship
with nature, nor does it attack the causes of climate change. Moreover, as
said, it also reinforces the idea that the most relevant inequality rests be-
tween generations and not within generations, obscuring the fact that the
present generations do not equally share the “benefits” of the enjoyment
of the present rights that cause climate change, which FG will not.

The following response addresses the instrumental effectiveness of
this claim. One could counterargue that the goal of granting rights to FG
is precisely the restriction of the rights of present generations, with sub-
sequent advantages for nature and the planet. Still, the underlying idea
is that FG should have the same rights as present generations; this func-
tions as the ultimate justificatory premise for granting rights to FG. At this
point, the moral validity of this claim is not at issue; I merely attempt to
expose the inconsistency of the argument that granting FG present rights
and, by doing so, restricting present generations’ present rights, would ad-
dress climate change.

First, it is unclear that these restrictions would suffice to address the
causes of climate change. Indeed, the idea of FG rights does not always
come with a clear assertion that the present economic system and eco-
nomic relations are unsustainable. These would have to be radically al-
tered if we are to have a chance of “saving the planet” Not addressing the
basis of the problems and giving in to the allure of FG rights perpetuates
the illusion that we can afford to maintain this system, that if we impose
the necessary restrictions on present generations in favor of FG they can
have the same rights that present generations have. Even assuming such
restrictions could be clearly defined, this raises not only a conceptual
difficulty, but a structural and practical feasibility problem for legal deci-
sion-making. This difficulty arises from the temporal structure of rights
claims themselves.

100 Sulyok, K., 2024b, Transforming the Rule of Law in Environmental and Climate Lit-

igation: Prohibiting the Arbitrary Treatment of Future Generations, Transnational
Environmental Law, Vol. 13, No. 3, pp. 475-501.
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Second, even if such a determination were possible, any FG (in re-
lation to the present generation) would inevitably, at a future moment,
be the present generation in relation to subsequent FG. How would the
“restriction” chain for tackling climate change be calculated? My question
can be better understood in the light of assertions like this one: “[w]hile
the rights of children who are present on Earth require immediate urgent
attention, the children constantly arriving are also entitled to the realiza-
tion of their human rights to the maximum extent.”!%! For each present
generation there would be a FG entitled to the realization of their human
rights!?? to a maxim extent, which does not seem feasible.

We can certainly say that this maximum extent must be regarded tak-
ing into consideration the environment and subsequent FG. Nonetheless,
the idea of granting FG rights becomes more attractive precisely because it
sustains the illusion that it is possible to proceed with this model of “rights
to the maximum extent” in a linear infinite progress over time. FG rights
might also delude us into thinking that what has not yet been achieved in
terms of enjoyment of rights will inevitably be achieved in the future; we
believe in the progressive realization of rights. There are privileged social
fringes that enjoy their rights to the maximum extent now and will prob-
ably keep doing so within their own FG for a while. Unfortunately, the
great majority of the world’s population is not enjoying their rights to the
maximum extent. I want to assert that perhaps this kind of reasoning of
“maximum extent rights” must be reassessed (also considering inequality)
because nature is showing that we have to make urgent radical changes to
the present economic system.

Bringing in a critical perspective, Matthias Petel analyzes the recog-
nition of rights of nature, highlighting the illusion of harmony that this
recognition entails; a critique that is analytically instructive for assessing
claims about FG rights. His analysis helps expose how rights-based fram-
ings can mask unresolved distributive and institutional conflicts. He con-
vincingly argues that rights of nature could be implemented through es-
sentially different institutional arrangements, leading to equally different

101 UN Committee on the Rights of the Child, General Comment No. 26 (2023) on Chil-
dren’s Rights and the Environment with a Special Focus on Climate Change, UN doc.
CRC/C/GC/26 (22 August 2023).

102 Interestingly, in Verein KlimaSeniorinnen Schweiz and Others v. Switzerland, FG
rights were not a basis for the judgment, while “intergenerational burden” was an
important argument. Even seeking an adequate “intergenerational burden”, I doubt
that we can afford the idea of maintaining the present system and promising to FG
“the realization of their human rights to the maximum extent”. (ECtHR, Verein Kli-
maSeniorinnen Schweiz and Others v. Switzerland, No. 53600/20, Judgment of 9 April
2024 [GC)).
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results. He also highlights the broad spectrum of ideological and political
goals that can be served by such rights. In a nutshell, Petel’s argumentation
makes the illusion of harmony undeniable, since rights to nature “as an
abstract notion does not offer a ready-made toolkit to dismantle the legal
architecture of fossil capitalism; nor does it provide clear guidance on the
distribution of costs and benefits of the green transition””!% Moreover, “re-
framing ecological issues in rights language does not alleviate the deeper

tensions that exist between sustainability and economic development.”!04

Petel's critical reasoning on rights of nature applies largely to FG
rights, but I would argue that FG rights make a special case of his argu-
ment: this abstract category is alone incapable of tackling the basis of the
problem of FG rights. If not parametrized with other substantive consid-
erations (about nature), FG rights risk relying on the logic of more rights,
and may thereby structurally entrench some of the dynamics that have
contributed to the problem.!%

In this article I do not defend the abandonment of a rights-based ap-
proach, or the abandonment of rights as privileged legal means for pro-
tecting human dignity.!% The aim is to emphasize the importance of rights
while also acknowledging their limits as legal concepts and instruments.
The goal is especially to point out the flaws in the legal discourse on FG
rights. These limitations become even more apparent when considering
how the category of FG frames the temporal dimension of climate risk.

Finally - and this brings me to the second claim of this section - in
the defense of FG it is not rare to come across the idea that it is necessary
to grant rights to FG because the former legal means, such as intergener-
ational equity and sustainable development, have not been sufficient to
impose policies to combat climate change. The defenders of FG empha-
size the urgent need to protect FG rights. Paradoxically, the very use of
the category of FG may have the opposite effect, giving the appearance
that we are dealing with problems of the FG,'%” problems and risks that

103 Petel, M., 2024.

104 Ibid.

105 For criticism and alternatives to a rights-based approach, see Diiwell, M., Bos, G.,
2018. For another relevant critique on a rights-based approach and its limitations,
claiming the advancement of responsibilities toward the Earth system, see Bos-
selmann, K., 2022, Human Rights and Responsibilities Towards the Earth System,
Environmental Policy and Law, Vol. 53, No. 34, pp. 213-222. For an interesting de-
velopment of these responsibilities, see Taylor, P, The Imperative of Responsibility in
a Legal Context: Reconciling Responsibilities and Rights, in: Engel, J. R., Westra, L.,
Bosselmann, K., 2010, pp. 198-225.

106 Petel, M., 2024.

107 Interestingly, in its ruling of the Urgenda case, the Dutch Supreme Court quoted the
Court of Appeal, approaching the problem as a present generation problem, which
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might occur in the future.!%® Such temporal displacement risks deferring
responsibility rather than mobilizing urgent legal action. Litigation that
centralizes present inequalities, including historically accumulated dis-
parities within current generations, demonstrates that climate harm is
already unevenly distributed and legally cognizable without recourse to
FG rights.1%

The use of FG, in my view, also obscures the fact that generations
overlap and we should consider much more a continuum of genera-
tions,!1% in which it becomes much clearer that all generations are bound
and might experience the same risks (even in varied extents among gen-
erations and within generations). In this sense, climate change is not a
problem of FG; it is a current problem of present generations and must be
tackled urgently. Besides, the opposition between present generations and
FG!!! risks obscuring a more legally salient element: intragenerational
inequalities, including those rooted in historic patterns of environmental
exposure, unequal protection, and delayed state action, which are likely
to be reproduced across time and largely inherited by subsequent gener-
ations.!'? This temporal reframing reinforces the argument that climate
change engages existing legal responsibilities, not merely speculative fu-
ture interests.

If climate change must be addressed as a present legal problem
rather than deferred through the language of FG, the relevant question
becomes not whether law can provide for the future, but how it is al-
ready doing so.

I believe is an appropriate approach: “Based on the aforementioned facts, the Court
of Appeal concluded, quite understandably, in para. 45 that there was ‘a real threat
of dangerous climate change, resulting in the serious risk that the current generation
of citizens will be confronted with loss of life and/or a disruption of family life. The
Court of Appeal also held, in para. 37, that it was ‘clearly plausible that the current
generation of Dutch nationals, in particular but not limited to the younger individu-
als in this group, will have to deal with the adverse effects of climate change in their
lifetime if global emissions of greenhouse gases are not adequately reduced” (Su-
preme Court of the Netherlands, The State of the Netherlands v. Urgenda Foundation,
ECLLI:NL:HR:2019:2007, Judgment of 20 December 2019).

108 Wewerinke-Singh, M., Garg, A., Agarwalla, S., 2023: “The shift of focus from the
present to the future in these cases does not mean that these legal victories have no
effect on the former; it is really quite the opposite. In the absence of competent gov-
ernment action, litigants are able to seek urgent and pressing climate justice through
judicial protection by using the powerful device of future generations’ rights”

109 Netto, L., 2026.

110 On this “continuum’, see Wewerinke-Singh, M., Garg, A., Agarwalla, S., 2023.

111 Asserting that the argued opposition between present and future is artificial, not fea-
sible and not positive, see Kénczol, M., 2023.

112 Humphreys, S., 2023.
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4. THE NEED FOR LAW TO PROVIDE FOR THE FUTURE:
SOMETHING NEW?

The current climate crisis is unprecedented. But the need to govern
and make rules for the future, to build legal orders that endure through
time, to design and implement lasting legal and institutional systems, and,
of course, to regulate rights that will be held by individuals not-yet-born is
anything but new.!!3 My goal here is to show that the legal system already
contains mechanisms for regulating and protecting the future, and that
the absence of explicit “FG rights” does not mean that law is structurally
incapable of providing for those who will come after us. This section ar-
gues that this future-oriented capacity of law operates independently of
recognizing FG as present rightsholders.

This temporal orientation is not merely implicit but is sometimes ar-
ticulated explicitly. A clear illustration of this argument can be found in
the preamble to the Constitution of the United States of America, which
literally refers to “posterity”:

“We the People of the United States, in Order to form a more perfect
Union, establish Justice, insure domestic Tranquility, provide for the
common defense, promote the general Welfare, and secure the Bless-
ings of Liberty to ourselves and our Posterity, do ordain and establish
this Constitution for the United States of America”’114

The reference to “posterity” reflects an explicit constitutional com-
mitment to governing with future subjects in mind, without construing
them as present rightsholders.

Indeed, we have been using law for centuries to discipline human so-
cieties in the long-run and to assure conditions for the maintenance of
these very societies and their political and economic systems. This can be
seen, more specifically in modern times, in the constitutional discussions

113 “In conclusion, the vast majority of provisions analyzed in this article speak about
themes that have been present in constitutions for centuries. The novelty resides
not in the themes themselves but in how they are presented: under the framing of
protecting future generations. This shift toward such a framing is relevant to com-
parative constitutional law as it indicates the rise of a new holder of legal interest
to whom constitutions are assigning all sorts of protections. Future generations are
increasingly more entitled to a healthy environment, to abundant or sufficient natu-
ral resources, to an organized, virtuous social landscape, to responsible public man-
agement, and beyond. Such reframing indicates how future generations are rising to
reframe a part of the global constitutional language” (Araujo, R., Koessler, L., 2021).

114 On the constitutionalization of FG, see Araujo, R., Koessler, L., 2021. Also, quoting
this preamble to highlight the tradition of commitment to posterity, see Wright, R.
G., 1990.
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about one generation ruling the next generations, within what is often
described as a democratic paradox,!'> which in practice comes down to
various combinations of constitutional posterity and sunset clauses. This
demonstrates that taking future individuals into account does not depend
on recognizing them as present rightsholders.

The goal to rule for the future is inherent to law; this goal can be
found in different branches of law and legal institutions. This future-ori-
ented function manifests itself across the legal order. These examples il-
lustrate that law routinely designs future conditions using ordinary legal
techniques. From an individualist perspective we can find norms on in-
heritance rights. In public law, there are legal instruments related to plan-
ning the future, ranging from the protection of cultural heritage to public
budgets, urban plans, impact assessment evaluations and rules concerning
pension systems. We could even quote public policies aimed at fostering
the existence of FG, such as policies encouraging birth rate growth, or ex-
actly the opposite — restraining procreative freedoms. In international law
and environmental law one could come up with numerous examples, such
as the precautionary principle.

The constitution, being the foundational legal document of the do-
mestic order, does indeed create this order, establishing the basis for its
legal development. The order designed in and by the constitution has the
goal of installing and preserving the determined system in the long run,
leaving some room for change and adaptation. Above all, a constitution
is designed to constitute a system of power and legal norms intended to
endure, i.e., to regulate the future.

At the constitutional level, this future-oriented structure of law mir-
rors the topic of this article, in the objective dimension of fundamental
rights discussed above. This corresponds to the distinction between sub-
jective and objective dimensions of rights. Rights norms do not function
solely as subjective entitlements invoked by existing rightsholders, but also
as enduring elements of the constitutional order, which shape legislation,
administration and adjudication over time. In this sense, the capacity of
law to provide for the future does not depend on attributing present sub-
jective rights to non-existing individuals, but on preserving the norma-
tive and institutional framework within which future persons will come to
exist as rightsholders. Section 2.3 shows this at the level of rights theory;
the present section situates this insight within a broader understanding of
law’s temporal structure.

115 This traditional constitutional discussion is well portrayed within the discussion on
FG by Gosseries. He draws attention to the paradox: we want to protect FG by vest-
ing guarantees in the constitution, but by doing so we “threaten the generational sov-
ereignty” of FG (Gosseries, A., 2008a).
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The very idea of legal (positive) norms entails establishing norms in
the present, for the future, with lasting effects. Thus, the temporal projec-
tion of law is already embedded in its normative structure, independently
of attributing subjective rights to non-existing individuals. This can be ob-
served by looking at the exceptionality of temporary laws and the prohi-
bition of retroactive laws. In addition, legal norms feature generality and
abstraction, meaning that the addressees are not known in advance and
the norms are to be applied an undetermined number of times in the fu-
ture, repeatedly, every time that the circumstances prescribed in the norm
are confirmed in reality. This idea of legality (with generality and abstrac-
tion) serves formally the advancement of individual freedom and equal
treatment. In fact, the future-oriented nature of law also underlies individ-
ual freedom; think of the Latin expression nulla poena sine lege, which is
translated into most criminal legislations. This very idea can also be found
in tax legislation, for example.

The legal order created by the constitution is built upon institutional
aspects, such as the separation of powers, but also upon defining the “sta-
tus” of the individual toward vis-d-vis the state. The order of freedom and
individual protection (including social rights), structured by the consti-
tutional rights norms, should not be confined to the individual exercise
and claims that rightsholders make relying on their rights. These enduring
norms take part in the architecture of the state and its legal order. They
define expectations and limits for present and future exercises of public
power. The freedoms (and social guarantees) enshrined in a constitutional
order are not limited to the living, to the subjects present at this very mo-
ment; they are also intended to apply to every subject who comes into
existence under such an order, i.e., to posterity.'!®

In other words, as legal norms, rights norms are designed to endure
through time; every individual who comes into existence in the present
or in the future, living under the referred legal order, will be entitled
to these positivized rights. In fact, the very idea of positivizing human
or fundamental rights entails a projection into the future; we positiv-
ize a system of norms that protects and promotes human dignity over
time.!!” From this perspective, the temporal reach of rights is already

116 I read the decision of Neubauer v. Germany in the light of these ideas, not as a deci-
sion recognizing rights to FG (BVerfG, Neubauer et al. v. Germany, 1 BvR 2656/18,
Judgment of 24 March 2021).

117 As Diwell and Bos put it: “Our commitment to human rights thus requires us to
make sure that human rights institutions are continuously robust, future-proof and
resilient in their capacity to recognise and protect human beings as such. Hence, we
should oppose environmental developments that undermine this capacity of these
institutions within our lifetime and beyond. We need environmental conditions in
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built into the constitutional framework. This temporal projection is a
structural feature of constitutional rights, not an innovation introduced
by assertions about FG, and therefore cannot serve as an argument for
transforming future-oriented norms into present subjective rights of
non-existing persons.

Climate change is clearly shining a new light onto the relation be-
tween law and time. This is evident considering the challenges of assuring
the factual conditions required, for example, for the existence of FG,!8 the
challenges of the progressive realization of rights and prohibition of ret-
rogression related to social rights and sustainable development.!!® None-
theless, it is important to assert that this is nothing new and that there are
legal instruments available that deal with the special needs of planning for
the future. Perhaps new instruments are necessary, but the need to address
climate change through legal means neither entails nor requires the recog-
nition of FG as present rightsholders.

5. QUESTIONS FOR FURTHER RESEARCH AND
CLOSING REMARKS

Several structurally important questions regarding FG rights have not
been addressed in this paper. These omissions are not shortcomings of
the argument, but reflect choices aimed at preserving analytical focus. The
most significant absences concern the representation of FG, the tendency
to label FG as vulnerable, and the exploration of alternatives to recogniz-
ing FG as rightsholders.!?? Such alternatives may include strengthening in-
tragenerational equity mechanisms, imposing more explicit constitutional
duties of ecological protection, and designing institutional guardianship
models that operate through duties rather than rights, while considering
the interests of future persons. These absences give rise to relevant further
research questions and avenues.

which human rights institutions can exist and function properly” (Diiwell, M., Bos,
G., 2018, p. 18).

118 Coomans, F, 2023.

119 As Atapattu asserts: “One of the integral components of sustainable development
is the intergenerational equity principle. This principle requires us to ensure that
when taking developmental decisions today, the rights of future generations will not
be jeopardised by our actions” (Atapattu, S., 2019). See also Gosseries, A., 2008a;
Coomans, F, 2023.

120 I believe we have to further explore the already known concept/principle of intergen-
erational equity or justice. But I foster special interest for what sustainable develop-
ment, seriously addressed, might enable to advance, namely because it combines the
concerns about present generations, FG and nature, in a more appropriate way.
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In this paper I argue that the growing appeal of FG rights rests on
conceptual, legal, and institutional inconsistencies, which undermine their
viability within constitutional rights frameworks. Firstly, I highlighted the
vagueness of the FG category. Then, from a more theoretical or technical
perspective, I argued that the recognition of FG rights leads to unsolvable
legal problems. The existence of the rightsholders and their relationship
with real circumstances is essential to operating with rights in (constitu-
tional) adjudication, which is a precondition for legally justified constitu-
tional adjudication. This translates into the need to have legal parameters
to determine the weights of the rights possibly involved in a balancing
process, in order to decide cases involving various rightsholders and
rights, and other constitutionally protected values and goods.

Secondly, the recognition of FG rights, often framed through a rhet-
oric of solidarity, risks maintaining existing economic, political, and so-
cial power relations. There are no FG homogeneously equipped with real
possibilities to exercise rights, nor with convergent needs or interests. The
use of FG in political or legal discourse covers historical and present so-
cial and economic cleavages and devalues the need to guarantee, within
the present generations, the protection and promotion of fundamental
rights in their universality. There is the risk of the alienating use of FG,
disregarding the unequal responsibilities, capabilities and consequences
of climate change upon states, communities, social classes, individuals,
etc. In addition, it is difficult to combine FG rights with the urgent need
to reshape our relationship with nature, rather than facilitating a struc-
tural reconfiguration of that relationship. FG rights risk representing the
maintenance of an anthropocentric relation toward nature, leading to the
reproduction of the present economic exploitation model — which is pre-
cisely what is causing climate change.

The goal of this paper is not to undermine the protection of nature or
FG. On the contrary, the idea is to continue enhancing the legal debate on
these matters, but with legal consistency, especially from a constitutional law
perspective. As pointed out by Margaretha Wewerinke-Singh, Ayan Garg,
and Shubhangi Agarwalla, “a concern with future generations can bring
about tangible positive effects”’!?! I do not argue for “rejecting future gen-
erations discourse altogether, [and risking] losing its potential to shape in-
ternational law based on a vision of justice and solidarity across time and
space”’!?2 T am aware of the weight that rights are generally understood to

121 Wewerinke-Singh, M., Garg, A., Agarwalla, S., 2023, p. 653.
122 Ibid.
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carry'?® in the legal discourse and practice and that this can have symbolic
meaning, as well as actually lead to concrete results.!?* Precisely because of
this weight, conceptual inflation in rights discourse carries particularly high
systemic costs.!?> Nonetheless, precisely because of the centrality of rights!26
in constitutional orders, granting present rights to FG, within existing fun-
damental rights frameworks, is neither feasible nor normatively appropriate
for advancing sustainable development or inter- and intragenerational equity.

In this sense, I argue that we should resist the allure of FG rights —
popular in the climate discourse - and take rights seriously in the legal
domain. This resistance is grounded not in skepticism toward rights, but
in a commitment to their legal integrity. Resisting the allure of FG rights
preserves the coherence and justiciability of constitutional rights frame-
works, preventing an expansion that would dilute their legal force and un-
dermine their capacity to protect existing rightsholders. Further research
should therefore focus on existing duties and on developing alternative
legal mechanisms — whether duties, institutional arrangements, or policy
instruments — capable of effectively protecting future interests without
generating the conceptual and practical problems identified in this paper.

Resisting the allure of FG rights is therefore not a retreat from the
responsibility toward the future, but a commitment to preserving the co-
herence, justiciability, and institutional integrity of constitutional rights
frameworks - conditions without which neither present nor future justice
can be meaningfully secured.
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ZASTO TREBA ODOLETI PRIVLACNOSTI IDEJE O
»,PRAVIMA“ BUDUCIH GENERACIJA

Luisa Cristina Pinto e Netto
APSTRAKT

Diskurs ,,buducih generacija“ postaje istaknut u parnicama o klimat-
skim promenama. Buduce generacije se sve ce§ce tretiraju kao sadasnji
nosioci prava koja mogu predstavljati tuzbeni osnov. Rad tvrdi da se, iz
ustavne perspektive, buduce generacije ne mogu smatrati sada$njim nosi-
ocima prava jer je kategorija pravno neodredena, konceptualno nestabilna
i epistemoloski neodrediva, i kao takva onemogucava identifikaciju no-
silaca prava, preciziranje obima prava i njihovu primenu u sudskom po-
stupku. Prava buducih generacija nisu nuzno ni delotvorna za re$avanje
problema klimatskih promena i rizikuju zanemarivanje postojecih obave-
za i odgovornosti. Ustavni okviri ve¢ sadrze mehanizme - kroz objektiv-
ne norme i duznosti drzave - koji mogu zastititi buduce uslove bez pri-
pisivanja prava nepostoje¢im kategorijama. Zakljucak je da treba odoleti
privlac¢nosti ideje o pravima buduc¢ih generacija i usmeriti se na pravno
koherentne instrumente koji mogu unaprediti medugeneracijsku i unutar-
generacijsku pravdu.

Kljuc¢ne reci: klimatski diskurs, klimatske parnice, buduce generacije, no-
sioci prava, osnovna prava, objektivna dimenzija osnovnih
prava.
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ORIGINAL SCIENTIFIC ARTICLE

Aniké Szalai*

PEACE TREATIES IN THE 21 CENTURY:
TREATY VALIDITY AT THE CROSSROADS
OF THE PRINCIPLE OF PEACEFUL SETTLEMENT
OF DISPUTES AND THE PROHIBITION
OF THE USE OF FORCE

Abstract: Peace treaties remain the central instruments of war termination, yet their
legal nature is under-theorized in light of the UN Charter’s prohibition of the use of
force and the duty of peaceful settlement. This article traces the historical evolution
of peace treaties, analyzes their changing subject matter and third-party involve-
ment, and examines how the Vienna Convention on the Law of Treaties (VCLT)
regulates their conclusion and validity. Focusing on coercion and jus cogens, it ar-
gues that Articles 52, 53 and 75 VCLT, read together with the Charter regime, dele-
gitimize results of aggression while preserving room for stabilising peace settlements.
Drawing on Security Council practice and selected post-Cold War agreements, the
article shows why states almost never invoke treaty invalidity against peace treaties
and proposes criteria for distinguishing lawful stabilization from impermissible con-
solidation of aggression.

Key words: Treaty, Peace, Invalidity, Dispute Settlement, Use of Force, Media-
tion, Guarantee.

1. INTRODUCTION

Peace treaties remain central legal instruments for terminating armed
conflicts and reorganizing political and territorial relations. Yet their sta-
tus under post-1945 international law is under-theorized, especially where
they emerge from situations involving unlawful force. The interaction

*  Associate Professor, Faculty of Law and Political Sciences, University of Szeged;
e-mail: szalaianiko@juris.u-szeged.hu ORCID ID: 0000-0003-1245-0570. The re-
search was supported by the Digital Society Competence Centre of the Humanities
and Social Sciences Cluster of the Centre of Excellence for Interdisciplinary Research,
Development and Innovation of the University of Szeged. The author is a member of
the Digitalization and Democracy Research Group.
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between the prohibition of the use of force, the duty of peaceful settlement
of disputes, and the law of treaties raises difficult questions about how
such agreements should be assessed.

Under the Vienna Convention on the Law of Treaties (VCLT), treaties
procured by the threat or use of force in violation of the UN Charter, or
conflicting with peremptory norms of general international law (jus co-
gens), are void. Read together with the jus cogens character of the pro-
hibition of the use of force and the obligation to settle disputes peace-
fully, this seems to suggest that peace treaties extracted from an injured
state by an aggressor should be invalid. At the same time, the VCLT also
preserves obligations imposed on aggressor states pursuant to lawful col-
lective-security measures, making the application of these rules to peace
settlements less straightforward.

This article examines how the contemporary law of treaties applies to
peace settlements situated at the crossroads of the prohibition of the use of
force and the principle of peaceful settlement of disputes. It traces the evo-
lution and characteristics of modern peace agreements and analyzes the
VCLT regime on coercion and jus cogens in light of post-Cold War prac-
tice. The aim is to show that the law does not make peacemaking under
coercive circumstances impossible, but instead structures a narrow space
in which lawful stabilization can be reconciled with peremptory norms,
and proposes criteria for distinguishing impermissible consolidation of
aggression from acceptable post-conflict stabilization.

2. THE HisTOorRIiCAL AND CONCEPTUAL FRAMEWORK
OF PEACE TREATIES

For centuries, peace treaties have been important instruments for end-
ing wars and for the political and legal organization of the international
community. By the beginning of the twentieth century, it had become
natural to terminate armed conflicts with a written document possessing
legal force. The proportion of wars ended by peace treaties rose from less
than half in the sixteenth century to nearly 90 percent by the early twen-
tieth century. Peace treaties played a fundamental role in the development
of Europe’s classical international law (1500-1815) and the West’s modern
international law (1815-1920).! The series of peace agreements starting
with the Peace of Westphalia (1648) created several basic principles of the

1 Lesaffer, R., Peace Treaties and the Formation of International Law, in: Fassbender,
B., Peters, A., (eds.), 2012, The Oxford Handbook of the History of International Law,
online ed., Oxford, Oxford Academic.

72|



Aniké Szalai, Peace Treaties in the 21 Century

international order, such as the principle of sovereign equality, religious
neutrality, the shared responsibility of states for maintaining peace and
stability, the special role of great powers in this regard, and the principle
of the balance of power. Since 1945, the category of “peace treaty” has
broadened to include not only classic interstate peace treaties, but also
comprehensive peace agreements, ceasefire and framework accords, and
related instruments forming a “peace settlement package” International
relations scholarship tends to treat these instruments together as “peace
agreements’, and analyzes their design (e.g., power-sharing, security guar-
antees, third-party roles) in terms of their effect on war termination and
the durability of peace.? The main task of a peace treaty is to terminate the
state of war de jure (an armistice terminates it de facto) and to lead the
subjects of international law concerned back onto a peaceful, law-abiding
path. Through a traditional peace treaty between states, the parties agree
to renounce future violence, recognize each other as sovereign subjects of
international law, settle the disputed issues between them, and place their
relationship on a new legal footing.

The end of the Cold War marked a significant shift in both the locus
and the design of peace settlements. During the Cold War, many conflicts
were shaped by superpower rivalry, settlements often centered on cease-
fires, disengagement and restoration of minimum stability, while deeper
questions of governance were frequently deferred. After 1989, at least
three interrelated trends emerge in conflict resolution practice: 1) expan-
sion from a narrow focus on interstate stability to a broader “peacebuild-
ing” agenda, integrating constitutional design, human rights, development
and reconciliation; 2) increased participation of nongovernmental actors
(NGOs, church and civil-society groups, private mediators) alongside
states and international organizations as both parties to conflict and third
parties; 3) growing concern with human security — protection of civilians,
displacement, gender-based violence - in addition to traditional state se-
curity.® The multilateralization of peace processes is a very clear structural
change after the Cold War. Rather than classic bilateral negotiations cul-
minating in a single treaty text, many post-1990 settlements emerge from
complex, multi-layered processes involving nonbelligerent states, contact
groups of states, regional and universal organizations, and even nongov-
ernmental organizations. International actors thus wield incentives and
sanctions across the entire conflict cycle, radically expanding the space for

2 See, e.g., Hoogstraten, S. van et al., (eds.), 2016, The Art of Making Peace: Lessons
Learned from Peace Treaties, Leiden, Brill Publishing, p. 7.

3 Babbitt, E. E, 2009, The Evolution of International Conflict Resolution: From Cold
War to Peacebuilding, Negotiation Journal, Vol. 25, No. 4, pp. 539-549.
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negotiated outcomes, but also complicating ownership, legal and account-
ability structures.*

From a legal-textual standpoint, this multilateralization is manifested
not only in the appearance of third parties as signatories or witnesses of
the treaties, but is frequently cross-referenced in the texts of peace treaties
to UN Security Council resolutions, regional instruments, international
agreements, as well as establishing hybrid implementation bodies, such as
joint commissions, mixed courts, internationalized police missions, etc.
The Security Council’s role in relation to peace agreements also evolved
significantly after the Cold War. While it had already played a role in en-
dorsing certain interstate settlements during the Cold War, the post-1990
practice shows an increase in resolutions that explicitly “welcome”, “en-
dorse”, or “decide to remain seized of” comprehensive peace agreements,
sometimes annexing them to the resolution text.> The deployment of such
multidimensional peace operations is also more frequent, with mandates
directly tied to implementation of specific agreement provisions.®

3. THE CHARACTERISTICS OF PEACE TREATIES
3.1. THE SUBJECT MATTER OF PEACE TREATIES

From Westphalia to Versailles, peace treaties followed a fairly stable
template that reflected a traditional jus post bellum concerned with sov-
ereignty, territory and reparations. They almost invariably dealt with re-
storing or transfer of territory and borders, defining new frontiers, ceding
provinces, or restoring lands to pre-war owners, often in very detailed ge-
ographic language. Alongside these territorial clauses, the treaties settled
dynastic and political arrangements by confirming or altering succession
rights, recognizing particular rulers and, at times, imposing new forms
of government, including the recognition of new states or regimes. Secu-
rity provisions formed another core element, ranging from the demilita-
rization of specified zones and limitations on fortifications to restrictions
on fleets and armies, with the disarmament regime imposed on Germany
after the First World War as a late but prominent example.” Economic

4 Fox, G. H., 2022, Old and New Peace Agreements, Seton Hall Law Review, Vol. 52,
pp. 850-867.

5  More on such resolutions in Chapter 6 of this article.

6 Hageboutros, J., 2016, The Evolving Role of the Security Council in the Post-Cold
War Period, Swarthmore International Relations Journal, Vol. 1, No. 1, pp. 10-18.

7 See, e.g., Treaty of Peace between the Allied and Associated Powers and Germany,
signed at Versailles, 28 June 1919, 2 LN.T.S. 188.
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matters were addressed through reparations and related provisions, re-
quiring defeated states to pay war indemnities, restore property and set-
tle outstanding debts. The texts also regulated amnesties, prisoners of war
and judicial questions, providing for the release of prisoners, mutual am-
nesties and, in some cases, the extradition of named individuals. Finally,
many settlements were buttressed by guarantee and alliance clauses, under
which great powers or coalitions guaranteed the treaty or transformed it
into the basis of an alliance system intended to uphold the newly estab-
lished balance of power.?

Since the second half of the twentieth century, and especially since
the end of the Cold War, peace treaties and peace agreements have taken
on several new subject matters that go well beyond the classic package.

First, governance and constitutional design have moved to the center
of many post-1945, and particularly post-1990, settlements. Whereas
earlier interstate treaties rarely touched domestic political structures,
contemporary agreements often regulate power-sharing between former
belligerents, create or reshape executive and legislative institutions, and
prescribe electoral systems and decentralization schemes.” This reflects
the dominance of intrastate conflicts and the need to structure how for-
mer adversaries will coexist within a single polity, rather than retreating to
separate sovereign territories.'?

Second, human rights and minority protection have become perva-
sive themes. Human rights clauses appeared already in the 1947 Paris Peace
Treaties!! and later agreements, but after 1990 an estimated 70% of peace
agreements explicitly refer to international human rights standards or in-
corporate rights catalogues drawn from global and regional treaties.!? These
provisions may include general commitments to respect human rights, spe-
cific guarantees for minorities, women or indigenous peoples, and the crea-
tion or reform of national human rights institutions and courts.!?

8  United Nations, n.d., Peace Agreements Database, (https://peacemaker.un.org/en/
areas-of-work/peace-agreements-database-and-language-of-peace-tool, 20. 5. 2026);
Bell, C., 2008, On the Law of Peace: Peace Agreements and the Lex Pacificatoria, Ox-
ford, Oxford University Press, pp. 90-91; Lesaffer, R., 2012.

9  See, e.g., General Framework Agreement for Peace in Bosnia and Herzegovina (Day-
ton Peace Agreement), Nov. 21, 1995, U.N. Doc. A/50/810-5/1995/1021.

10  Lockhart, C., Sladojevic, A., 2019, Securing Stability through Peace Agreements, Re-
port of the Institute for State Effectiveness, March, (https://effectivestates.org/publica-
tion/securing-stability-through-peace-agreements-2019, 20. 5. 2026).

11 See, e.g., Treaty of Peace with Hungary, Paris, 10 February 1947, UNTS Reg. No. 644;
Treaty of Peace with Italy, Paris, 10 February 1947, UNTS Reg. No. 747.

12 See, e.g., Dayton Peace Agreement.

13 Pospisil, ., Peace Accords and Human Rights, in: MacGinty, R., Wanis-St. John, A.,
(eds.), 2022, Contemporary Peacemaking, Berlin, Springer, pp. 427-445.
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Third, transitional justice and accountability now feature promi-
nently. Many post-Cold War accords address amnesties, criminal pros-
ecutions, truth commissions, vetting and reparations for victims, in an
attempt to reconcile peace incentives with emerging obligations to inves-
tigate and punish serious international crimes.!* This is a clear departure
from earlier practice, where blanket amnesties and silence on past abuses
were common components of settlements.!>

Fourth, disarmament, demobilization and reintegration (DDR) and
security sector reform have become standard technical chapters in con-
temporary peace agreements, especially when settling internal armed
conflict within a state. They regulate the cantonment and disarmament of
fighters, the restructuring of armed forces and police, and the integration
or retirement of former combatants, often closely linked to timelines for
elections and state-building.!® These topics were largely absent from ear-
lier interstate peace treaties, which tended instead to impose one-sided
disarmament obligations on the defeated state, without detailed reintegra-
tion schemes.!”

Fifth, post-1990 peace accords pay much greater attention to elec-
tions, participation and democratization as explicit objectives. Agree-
ments such as the Dayton Peace Agreement for Bosnia and Herzegovina!®
contain annexes on elections, refugees and displaced persons, and the role
of international organizations (e.g., the OSCE, the UN) in organizing and
supervising electoral processes. Similar provisions appear in settlements
for Afghanistan, Liberia and other post-conflict contexts, where elections
are framed as key milestones in the transition from war to peace.'’

14 See, e.g., Peace Agreement between the Government of Sierra Leone and the Revo-
lutionary United Front of Sierra Leone (Lomé Peace Agreement) Lomé, 7 July 1999,
UN Doc. No. §/1999/777; Comprehensive Peace Accord Signed Between Nepal Gov-
ernment and the Communist Party of Nepal (Maoist), Nov. 22, 2006, (https://peace-
maker.un.org/en/node/9215, 1. 6. 2026).

15  Pospisil, J., 2022, pp. 432-434. For earlier practice, see Kertesz, S. D., 1949, Human
Rights in the Peace Treaties, Law and Contemporary Problems, Vol. 14, No. 4, pp.
627-646.

16  See, e.g., Comprehensive Peace Agreement between the Government of the Republic
of the Sudan and the Sudan People’s Liberation Movement/Sudan People’s Liberation
Army, Naivasha, 9 January 2005, (https://peacemaker.un.org/en/documents/2005-su-
danese-comprehensive-peace-agreement, 1. 6. 2026).

17  Lockhart, C., Sladojevic, A., 2019; Rusch, S., 2021, Peace Agreements and Disarma-
ment, Demobilization and Reintegration (DDR): Insights from the Central African Re-
public and Libya, Zurich, Centre for Security Studies.

18  Dayton Peace Agreement.

19  Mezzera, M., Pavicic, M., Specker, L., 2009, Governance Components in Peace Agree-
ments: Fundamental Elements of State and Peace Building?, The Hague, Clingendael
Institute.
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Sixth, there is a marked increase in socio-economic and develop-
ment-related clauses. Modern agreements often include commitments
on reconstruction, natural-resource management, land reform, return of
property, and socio-economic reintegration of ex-combatants and affected
communities.?’ These provisions echo broader UN thinking that sustain-
able peace must be pursued, “alongside sustainable development and hu-
man rights,” integrating security, development and rights agendas, in a
single peace framework.?!

Seventh, the design of international and hybrid implementation mech-
anisms has become more elaborate. Contemporary treaties establish joint
commissions, boundary and claims tribunals, human rights monitoring
missions and international or hybrid courts, and they often spell out the
role of the UN, regional organizations and donors in funding and super-
vising implementation. The Algiers Agreement between Ethiopia and Eri-
trea,?? for example, created a boundary commission, a claims commission
and an investigative body, embedding the peace settlement in a dense in-
stitutional architecture that goes far beyond traditional boundary clauses.??

3.2. FROM INTERSTATE TO INTRASTATE FOCUS

While the UN Charter was drafted with interstate wars in mind,
conflict trends since 1945 show a notable shift toward non-international
armed conflicts (civil wars, secessionist struggles, internationalized in-
ternal conflicts or conflicts with cross-border dimensions). This shift is
reflected in the corpus of post-1945 peace agreements: a growing propor-
tion are concluded between a state and one or more organized non-state
armed group, sometimes with additional provisions addressing regional
spillover. These instruments are often framed as “agreements”, “accords”,
or “pacts” rather than treaties, but they are drafted to be binding and are
frequently endorsed or incorporated into Security Council resolutions or

domestic constitutional instruments, blurring classic distinctions between

20  See, e.g., Arusha Peace and Reconciliation Agreement for Burundi, 28 August 2000,
(https://peacemaker.un.org/en/node/9168, 1. 6. 2026); Comprehensive Peace Agree-
ment Between the Government of the Republic of Liberia, the Liberians United for
Reconciliation and Democracy (LURD), the Movement for Democracy in Liberia
(MODEL) and the Political Parties, Accra, 18 August 18, (https://peacemaker.un.org/
en/node/9559, 1. 6. 2026).

21  UN Secretary General, 2023, A New Agenda for Peace, Our Common Agenda Policy
Brief 9, July.

22 Agreement between the Government of the State of Eritrea and the Government of
the Federal Democratic Republic of Ethiopia, Algiers, 12 December 2000, (https://
peacemaker.un.org/en/node/9574, 20. 5. 2026).

23 Lockhart, C., Sladojevic, A., 2019.
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interstate treaties and internal political compacts.?* This is so despite the
provisions of the VCLT expressly stating that the treaty law nature of a
document is not determined by its name, but by its other material char-
acteristics.?

This evolution has two consequences for the characteristics of peace
agreements. First, design issues such as power-sharing, disarmament, de-
mobilization, reintegration of soldiers, security sector reform, and tran-
sitional justice become central, because the agreement must restructure
internal governance rather than simply restore status quo ante bellum
borders. Provisions on elections, human rights, judicial reform, and so-
cio-economic reconstruction become standard components of com-
prehensive peace agreements. Second, third-party involvement (such as
mediators, facilitators, guarantors, peacekeepers, donors) becomes struc-
turally embedded, because internal adversaries often lack mutual trust
and resources to enforce a complex settlement without external support.?
Somewhat parallel with these phenomena, it has also become evident that
the involvement of third parties in the process of making peace treaties is
the norm, rather than the exception.

3.3. THE NUMBER OF PARTIES
AND THE ROLE OF THIRD STATES

Classical interstate peace treaties (e.g., post-1945 peace between the
Allied Powers and Italy, Japan) remained formally bilateral or plurilateral
instruments among the belligerent states, even when negotiated in heavily
multilateral conferences. This pattern continues after 1945: when the con-
flict is clearly interstate, the final peace instrument is usually structured as
a bilateral (or small-numbered multilateral) treaty between the primary
belligerents, sometimes embedded in a wider web of related agreements
(alliances, demilitarization regimes, boundary treaties). Third states com-
monly appear as witnesses, depositaries, or guarantors, but not as full par-
ties bearing all obligations of the belligerents; their legal role is therefore
differentiated, even when their political influence is decisive.?’”

24 Babbitt, E. E, 2009, p- 542.

25  Vienna Convention on the Law of Treaties, 23 May 1969, 1155 UN.T.S. 331. Art. 2.

26  Chen, C,, Beardsley, K., 2021, Once and Future Peacemakers: Continuity of Third-
Party Involvement in Civil War Peace Processes, International Peacekeeping, Vol. 28,
No. 2, pp. 289-290.

27  Weller, M., Retter, M., Varga, A., (eds.), 2021, International Law and Peace Settle-
ments, Cambridge, Cambridge University Press; United Nations, n.d., Peace Agree-
ments Database.
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The “witness” and “guarantor” practices are widely used, but are par-
ticularly visible in Latin American and African peace treaties, where re-
gional powers and organizations often sign as witnesses to the agreement
and undertake specific support or monitoring functions without becom-
ing belligerents. Third-party states and organizations increasingly move
beyond classic “good offices” to assume formal roles as witnesses or guar-
antors in peace agreements. The witness state or organization is usually
the one(s) who provided good offices or mediated the peace treaty. As
witnesses, they signal political support and provide a reputational stake
in the survival of the agreement. Guarantors guarantee that they defend
the peaceful relations and secure respect for the treaty. As guarantors,
they may undertake explicit obligations to monitor compliance, provide
security guarantees, or deploy peace operations. Treaty texts reveal mul-
tiple modalities of such guarantees. These include political or diplomatic
guarantees, in which third parties undertake to consult, mediate, or bring
instances of non-compliance before international fora. They also encom-
pass security guarantees, such as promises of defense, peacekeeping, or
the supervision of demilitarized zones. In addition, there are financial and
technical guarantees, under which donors commit to reconstruction assis-
tance, disarmament-demobilization-reintegration funding, or institutional
capacity-building, typically on the condition that the parties comply with
the agreement.?

From an international relations scholarship point of view, these
“third-party guarantees” are mechanisms to solve credible commitment
problems; by putting their own reputation and resources at stake, guaran-
tors can make threats to impose costs for defection more believable and
help lock in the settlement.?

From an international legal perspective, such third-party clauses
create a layered structure: 1) the core obligations of ceasefire, boundary
settlement, and recognition remain strictly bilateral, while 2) the imple-
mentation, verification or assistance provisions can involve a broader cir-
cle of states and organizations.’® From a treaty law perspective, witnessing
a treaty does not entail legal obligations for the witness state. In accord-
ance with the VCLT a treaty creates obligations and rights only for the

28  Weller, M., Retter, M., Varga, A., (eds.), 2021; United Nations, n.d., Peace Agreements
Database.

29 Fox, G. H,, 2022, p. 850.

30 For empirical analysis of how cease-fire agreements employ mechanisms such as
monitoring, peacekeeping and external guarantees to strengthen the durability of
peace, see Fortna, V. P.,, 2004, Peace Time: Cease-Fire Agreements and the Durability of
Peace, Princeton, Princeton University Press.
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contracting parties, and Article 34 clarifies that third states cannot obtain
rights and obligations from a treaty without consent. This consent of the
third-party state must be given expressly and in writing if the treaty estab-
lishes obligation for the third state (Art. 35). With respect to guarantees,
the VCLT does not specify a special position, thus it also belongs to the
general rules. This means that a guarantor state can either be a contracting
party that undertakes obligations as any other contracting party, or signs
the treaty as a witness state and is considered as a third state, subject to the
VCLT rules mentioned above. A great example for the guarantor status
as a contracting party is the position of the United States and the United
Kingdom in the 1994 Budapest Memorandum,®' where - among others
— they affirmed their commitment to provide assistance to Ukraine in
case it becomes the victim of an act of aggression. For the latter scenario,
when one or more states provide guarantees outside of the frame of the
treaty, i.e., they are not contracting parties, an example is the case of the
1998 Presidential Act of Brasilia. Here the contracting parties are Ecuador
and Peru, but the text of the treaty mentions that Argentina, Brazil, Chile
and the United States signs it as guarantor states. The text of the treaty
does not specify any obligations for them or how they will provide for this
guarantee, thus from a legal point of view it establishes only political or
diplomatic commitments. The guarantors signed the treaty as witnesses.?

A closer look at specific treaty texts helps to show how these political
and legal roles are articulated in practice. The 1995 General Framework
Agreement for Peace in Bosnia and Herzegovina (Dayton Peace Agree-
ment)>? is a paradigmatic example: while Annex 4 (the Constitution of
Bosnia and Herzegovina) and Annex 1-A (Military Aspects of the Peace
Settlement) are concluded primarily between the former belligerents, the
Agreement as a whole is signed in the presence of the United States, the
European Union and key European states, which thereby assumed dis-
tinct functions in supervising the implementation and providing security
guarantees. The High Representative, created under Annex 10, is endowed
with an internationally anchored mandate to “monitor the implementa-
tion” of the civilian aspects of the peace settlement and to coordinate the
activities of the major international organizations and agencies involved,

31 Memorandum on security assurances in connection with Ukraine’s accession to the
Treaty on the Non-Proliferation of Nuclear Weapons, Budapest, 5 December 1994,
UN Reg. No. 52241.

32 Presidential Act of Brasilia, 26 October 1998, Original in Spanish, English text avail-
able at: A/53/790 (1999) Report of the Secretary-General on the work of the Organi-
zation.

33 Dayton Peace Agreement.
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illustrating how third-party guarantees are juridically “built into” the in-
stitutional architecture of peace.>*

A different yet complementary model appears in the 2000 Algiers
Agreement between Ethiopia and Eritrea. Formally, the Agreement is a
bilateral treaty between the two states, but it was negotiated under the aus-
pices of the Organization of African Unity, the United States, the Euro-
pean Union, and Algeria, whose representatives signed as witnesses. The
treaty does not transform these mediating states and organizations into
contracting parties with full-fledged obligations under the law of treaties,
but it does entrust them, in practice, with key roles in establishing and
supporting the Eritrea—Ethiopia Boundary Commission and the Claims
Commission.?® In this way, the “guarantee” element primarily operates
through institutional design and sustained diplomatic engagement rather
than through classic defense or enforcement clauses in the strict sense.

3.4. MEDIATION AS A NEAR-SYSTEMIC FEATURE

In international relations and international law, mediation is com-
monly understood as a non-binding, voluntary process in which a third
party assists disputing states (or other conflict parties) to prevent, manage
or resolve a dispute, without imposing a solution. Based on Bercovitch’s
widely cited works, mediation can be framed as a pacific approach to con-
flict resolution in which impartial third parties help disputants resolve con-
flicts through a process of information and social influence, without using
violence or invoking the authority of a legal system.3® This distinguishes
mediation from negotiation (which is purely bilateral) and from arbitra-
tion or adjudication (which culminate in binding, authoritative third-party
decisions).?” Mediation is voluntary in the sense that the parties retain the
right to accept or refuse the mediator’s involvement and any proposed out-
come. The outcome is legally non-binding as such; any binding force arises

34 UN Security Council, Resolution 1031 (1995), 15 December 1995, S/RES/1031
(1995).

35 Agreement between the Government of the State of Eritrea and the Government of
the Federal Democratic Republic of Ethiopia, Algiers, Algeria, 12 December 2000,
(https://peacemaker.un.org/en/node/9574, 20. 5. 2026).

36 See, e.g., Bercovitch, J., The structure and diversity of mediation in international re-
lations, in: Bercovitch, J., Rubin, J., (ed.), 1994, Mediation in International Relations:
Multiple Approaches to Conflict Management, London, Macmillan, p. 2; Bercovitch, J.,
Jackson, R., 2009, Conflict Resolution in the Twenty-first Century, Ann Arbor, Univer-
sity of Michigan Press, p. 33.

37  Zakowska, M., 2017, Mediation in Armed Conflict, Security and Defence Quarterly,
Vol. 17, No. 4, pp. 74-75.
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only if the parties subsequently embody the agreement in a treaty or other
legal instrument. The mediator may be an individual, a state, a group of
states, an international or regional organization, or even a non-governmen-
tal actor, provided it is not itself a belligerent in the dispute.3®

Mediation, as a peaceful means of dispute settlement and a flexible
third-party process, has become central to managing and ending con-
temporary armed conflicts. International mediation has become a per-
vasive tool in both interstate and, increasingly, intrastate conflicts. States,
regional organizations and the UN provide “good offices”, mediation
or other means of peaceful settlement of disputes®® at various stages:
pre-negotiation, framework agreement, detailed peace settlement, and
implementation review. Mediation is not universal, but it is sufficiently
frequent that many scholars now treat the presence or absence of third-
party mediation as a key explanatory variable for whether conflict ends in
a negotiated settlement, and how durable the post-agreement peace is.*
Studies suggest several regularities: mediation is more likely when con-
flicts are long, costly, or particularly salient to external actors, for instance
because of regional spillovers, humanitarian crises, or great-power inter-
ests. They also indicate that complex agreements involving elements such
as power-sharing, territorial autonomy or verification regimes are espe-
cially likely to have been concluded with the help of active third-party
mediation. Moreover, the continuity of third-party involvement in the
post-agreement phase - through peacekeeping, monitoring missions or
verification bodies - tends to be associated with more robust implemen-
tation and longer-lasting peace, whereas “hit-and-run” mediation, with no
meaningful follow-through, often results in fragile settlements.*!

Mediation’s growing prominence reflects a number of structural ad-
vantages compared to other peaceful means: flexibility, informality, pres-
ervation of party autonomy, capacity to manage complexity and power
asymmetries, cost-efficiency, speed and potential for relationship-build-
ing. Mediation offers a highly adaptable framework: the mediator and par-

38 Bercovitch, J., Lee, S.-M., 2003, Mediating International Conflicts: Examining the Ef-
fectiveness of Directive Strategies, The International Journal of Peace Studies, Vol. 8,
No. 1, pp. 1-17.

39 Charter of the United Nations, San Francisco, 1945, (https://www.un.org/en/
about-us/un-charter, 1. 6. 2026), Art. 33.

40  Whitfield, T., New Arrangements for Peace Negotiation, in: Jones, B. D., Forman, S.,
Gowan, R., (eds.), 2009, Cooperating for Peace and Security: Evolving Institutions and
Arrangements in a Context of Changing U.S. Security Policy, Cambridge, Cambridge
University Press, pp. 227-246; Babbitt, E. E, 2009, pp. 539-549.

41  Dwyer, S. P, 2017, Window for Peace: Determinants of Third-Party Guarantees in In-
trastate Conflict Resolution, Doctoral Thesis, Columbia University, p. 29.
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ties can shape the agenda, procedures, and the level of formality according
to the context. Procedural-formulative strategies allow the mediator to
control the setting, sequence of issues, and flow of information, thereby
creating an environment conducive to compromise without the rigidity
of judicial or arbitral procedures.*? Because the mediator lacks authority
to impose an outcome, the parties retain ultimate control over their com-
mitments, which is particularly important for sovereign states concerned
about precedents and loss of face. This can make mediation politically
more acceptable than adjudication, especially in high-salience territorial
and security disputes.*> Mediation is particularly suited to complex con-
flicts involving multiple issues (territory, security, governance, refugees)
and pronounced power asymmetries. Directive strategies — where media-
tors propose concrete packages, provide incentives, or condition aid and
recognition — can help weaker parties obtain acceptable terms and can
rebalance negotiations that would otherwise reflect raw military power
alone. Compared to long judicial proceedings or open-ended coercive
measures, mediation can be relatively low-cost and rapid, especially when
conducted under the auspices of existing international or regional organ-
izations. For war-weary populations and fiscally constrained states, this is
a non-trivial advantage.** Because mediation emphasizes communication,
problem-solving, and incremental confidence-building, it can help trans-
form relationships rather than merely terminate hostilities.*>

Despite these advantages, mediation also has limitations and poten-
tial downsides that have generated considerable critical debate, including:
a nonbinding character and enforcement deficits, dependence on the real
motivation and willingness of the parties, bias and power politics, risk of
injustice, information deficiencies. The non-binding nature of mediated
outcomes means that success ultimately depends on the parties’ will-
ingness and capacity to implement their commitments. Without robust
follow-up mechanisms - such as peacekeeping, monitoring missions or
explicit guarantees — mediated settlements can unravel, especially where
spoilers remain armed or where domestic constituencies resist compro-
mise. Because mediation is voluntary, it cannot compel recalcitrant parties
to negotiate or to make painful concessions. Where one party anticipates
military victory, or where leaders derive domestic legitimacy from con-
tinued conflict, they may accept mediation only tactically - to gain time,
international legitimacy or material benefits — without genuine intent to

42 Zakowska, M., 2017, pp. 80-82.

43 Bercovitch, ], Lee, S.-M., 2003, p. 12.
44  Zakowska, M., 2017, p. 80.

45  Bercovitch, J., Lee, S.-M., 2003, p. 5.
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settle.® In practice, many mediators are not neutral but biased in favor
of one side or strongly embedded in regional or great-power politics.
While some bias can increase leverage and effectiveness (a “biased me-
diator” may better induce its protégé to compromise), it also risks peace
terms that privilege certain interests and may be perceived as illegitimate
or neo-imperial by local actors.*’ If mediation is poorly timed, poorly de-
signed, or repeatedly fails, it can inadvertently prolong conflicts by offer-
ing spoilers opportunities to rearm or by displacing more decisive forms
of pressure. Normatively, critics argue that mediation may pressure vic-
tims to accept amnesties or compromises inconsistent with emerging jus
cogens-based obligations (e.g., regarding genocide, crimes against human-
ity), especially in the absence of clear legal guidance for mediators.*® Me-
diators rely on information provided by the parties and their own limited
networks, which can lead to misperceptions of power balances, red lines,
and domestic constraints. In multi-party conflicts, the presence of several
mediators (states, regional organizations, NGOs) can lead to coordination
problems, mixed signals and forum-shopping by the parties.*’

4. THE IMPACT TO THE PRINCIPLE OF PEACEFUL
SETTLEMENT OF DISPUTES

The ideas about preferring negotiation and third-party assistance to
war appeared in diplomatic practice well before their codification, but the
first major treaty framework was the 1899 Hague Convention for the Pa-
cific Settlement of International Disputes.”® This convention created the
Permanent Court of Arbitration and obliged states to use good offices,
mediation, commissions of inquiry and arbitration “as far as circum-
stances allow”, to prevent armed conflict, giving a treaty form to the no-
tion that war should be a last resort. The 1907 Hague revision preserved
and refined these mechanisms, confirming pacific settlement as a shared
commitment of the great powers of the time.>! After the First World War,

46  Zakowska, M., 2017, p. 84; Bercovitch, J., Lee, S.-M., 2003, p. 16.

47  Greenberg, M. C., McGuinness, M. E., From Lisbon to Dayton: International Me-
diation and the Bosnia Crisis, in: Greenberg, M. C., Barton, J. H., McGuinness, M.
E., (eds.), 2000, Words over war: mediation and arbitration to prevent deadly conflict,
Carnegie, New York, p. 38.

48  Zakowska, M., 2017, p. 95; Bercovitch, J., Lee, S.-M., 2003, p. 10.

49  Greenberg, M. C., McGuinness, M. E., 2000, p. 45.

50 Hague Convention (I) for the Pacific Settlement of International Disputes, 29 July 1899.

51 Baker, B., 2009, Hague Peace Conferences (1899 and 1907), Max Planck Encyclopedia
of Public International Law, Oxford, Oxford University Press, (https://opil.ouplaw.com/
display/10.1093/law:epil/9780199231690/law-9780199231690-¢305, 20. 5. 2026).
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the Covenant of the League of Nations further strengthened this idea by
requiring members to submit disputes to arbitration or judicial settlement
or to Council investigation, and to refrain from war until certain time-lim-
its expired. Interwar instruments such as the Kellogg-Briand Pact (1928),
which renounced war as an instrument of national policy, reinforced the
trend away from war and towards organized peaceful settlement, even
though enforcement possibilities were almost nonexistent.>?

The decisive step was the Charter of the United Nations, which has
elevated among its principles the obligation to settle disputes peacefully.
In accordance with Article 2(3), states shall settle their international dis-
putes by peaceful means, and Articles 33-38 specify the means and the
related powers of the Security Council and the General Assembly. Among
the non-exhaustive list of means, Article 33(1) mentions mediation. Nev-
ertheless, the Charter itself does not define mediation (or other means of
peaceful dispute settlement), which has resulted in the UN and regional
organizations issuing guidance documents. The United Nations Guidance
for Effective Mediation (2012), adopted following General Assembly Res-
olution 65/283, identifies key fundamentals (e.g., consent, impartiality,
inclusivity, respect for international law, efc.) that should govern media-
tion processes conducted by states and organizations.>® Regional organi-
zations, such as the Organization for Security and Co-operation in Europe
(OSCE)*4, the African Union,> and the European Union,*® have produced
parallel concepts and handbooks on mediation.

Beyond written sources, the duty of peaceful settlement is supported
by customary international law and general principles. Repeated treaty for-
mulations — from the Hague Conventions and the League Covenant to the
UN Charter - combined with consistent state rhetoric and practice, under-
pin the customary character of the obligation to seek peaceful settlement.
Scholarly analysis and the caselaw of the International Court of Justice®”

52 Shaw, M. N., 2017, International Law, gth ed., Cambridge, Cambridge University
Press, pp. 22, 764-802.

53 UN GA, Strengthening the role of mediation in the peaceful settlement of disputes,
conflict prevention and resolution, A/RES/65/283, June 2012.

54 OSCE CPC, 2014, OSCE Reference Guide on Mediation and Dialogue Facilitation,
2014, (https://www.osce.org/secretariat/126646, 20. 5. 2026).

55 ACCORD, 2014, African Union Mediation Support Handbook, Umhlanga Rocks,
ACCORD.

56  General Secretariat of the Council of the EU, 2009, Concept on Strengthening EU
Mediation and Dialogue Capacities, Council of the European Union, No. 15779/09,
10 November 2009; General Secretariat of the Council of the EU, 2020, Concept on
EU Peace Mediation, No. 13951/20, 11 December.

57  For example, IC], Corfu Channel (United Kingdom v. Albania), Merits, Judgment, 9
April 1949, IC] Reports 1949, p. 4; IC]J, North Sea Continental Shelf (Federal Republic
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generally accept that states must, at a minimum, make good-faith efforts
to use peaceful means before resorting to any use of force, and that peace-
ful settlement mechanisms should be used in a way that does not itself
threaten peace and justice.

The International Court of Justice caselaw does not often label the
obligation of peaceful settlement in explicit jus cogens terms, but its judg-
ments consistently treat the duty to resolve disputes by peaceful means
as a structural principle of the UN Charter order, closely linked to other
norms widely recognized as peremptory, such as the prohibition of the use
of force. In doing so, the Court has repeatedly affirmed both the obliga-
tory character of peaceful settlement and its status as part of the general
law that constrains states regardless of specific treaty commitments.>® The
Court’s reasoning in the Military and Paramilitary Activities in and against
Nicaragua case is particularly important for this development. In its 1986
merits judgment, the Court distinguished between the UN Charter and
customary international law, but held that the “principle of the non-use of
force in international relations” and the “corollary” principle that disputes
are to be settled by peaceful means both exist as norms of customary law
binding on all states independently of the Charter.>® Although the Court’s
statement that the prohibition of the use of force is a “conspicuous ex-
ample of a rule of international law having the character of jus cogens”
concerns Article 2(4) rather than Article 2(3), scholarly commentary has
underlined that, in Nicaragua v. United States of America, the Court si-
multaneously confirmed the customary nature of the peaceful-settlement
obligation and located it at the “heart” of the UN system for the mainte-
nance of international peace and security, in a position closely associated
with peremptory norms. Subsequent doctrine has argued, on the basis
of this judgment, that the obligation of peaceful settlement forms part of
the same peremptory normative complex as the prohibition of force, or at
least it assumes a quasi-peremptory quality as the positive corollary of that
prohibition.®0

of Germany v. Denmark; Federal Republic of Germany v. Netherlands), Judgment, 20
February 1969, ICJ Reports 1969, p. 3; ICJ, Military and Paramilitary Activities in
and against Nicaragua (Nicaragua v. United States of America), Merits, Judgment, 27
June 1986, ICJ Reports 1986, p. 14.

58 Danilenko, G. M., 1991, International Jus Cogens: Issues of Law-Making, European
Journal of International Law, Vol. 2, No. 1, p. 47.

59 ICJ, Military and Paramilitary Activities in and against Nicaragua (Nicaragua v.
United States of America), Merits, Judgment, 27 June 1986, ICJ Reports 1986, p. 14.

60  Ibid.; Danilenko, G. M., 1991, p. 47; UN GA, 2019, Peremptory norms of general in-
ternational law (jus cogens), Report of the International Law Commission on the work
of its seventy-first session, A/74/10 (2019), Chapter, V., pp. 104-146.
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Later cases have reinforced this understanding by treating Article 2(3)
of the Charter and its customary counterpart as general principles that in-
form the interpretation of specific treaties and compromissory clauses. In
the Aerial Incident of 10 August 1999 (Pakistan v. India) order on juris-
diction, for example, the Court recalled its earlier findings in Nicaragua v.
United States of America and reiterated that states are bound to settle their
disputes by peaceful means while retaining freedom to choose among
such means, a formula that has been widely cited as confirmation of the
customary-law nature of the obligation.®! The Aerial Incident judgment
explicitly relies on Nicaragua v. United States of America in presenting
the peaceful-settlement duty as a general rule of conduct, and prominent
commentators have read this line of reasoning as implying, if correctly
interpreted, that the obligation possesses jus cogens status.®?

At the same time, the Court’s jurisprudence has clarified how this
general obligation operates in practice. In the North Sea Continental Shelf
judgment, the Court emphasized that good-faith negotiations aimed at
reaching an equitable solution are required where a legal rule so stipulates,
underlining that the “obligation to enter into negotiations with a view to
arriving at an agreement” is not satisfied by a mere formal exchange of
views.®3 This formulation has been widely used as a benchmark for the
content of the peaceful-settlement obligation: states must engage seriously,
in good faith and with a genuine intention to reach agreement when a rel-
evant rule directs them to negotiate.% Later decisions on compromissory
clauses, such as Application of the International Convention on the Elim-
ination of All Forms of Racial Discrimination (Georgia v. Russian Federa-
tion), have similarly treated pre-negotiation requirements not as optional
diplomatic niceties but as legal preconditions to seizing the Court, thereby
confirming that resort to judicial settlement is embedded in, and condi-
tioned by, a broader duty to attempt peaceful means.®®

61 ICJ, Aerial Incident of 10 August 1999 (Pakistan v. India), Jurisdiction, Judgment, 21
June 2000, ICJ Reports 2000, p. 12.

62 Pellet, A, Peaceful Settlement of Disputes, in: Peters, A., Wolfrum, R., (eds.),
2013, Max Planck Encyclopedia of International Law, Oxford, Oxford Univer-
sity Press, (https://opil.ouplaw.com/display/10.1093/law:epil/9780199231690/law-
9780199231690-€70, 20. 5. 2026).

63 ICJ, North Sea Continental Shelf (Federal Republic of Germany v. Denmark; Federal Re-
public of Germany v. Netherlands), Judgment, 20 February 1969, ICJ Reports 1969, p. 3.

64 Wood, M., 2011, Peaceful settlement of disputes — working paper, UN Doc. A/
CN.4/641, 30 March, pp. 247-251; UN Office of Legal Affairs, 1992, Handbook on
the Peaceful Settlement of Disputes between States, New York, United Nations.

65 ICJ, Application of the International Convention on the Elimination of All Forms of
Racial Discrimination (Georgia v. Russian Federation), Preliminary Objections, Judg-
ment, 1 April 2011, ICJ Reports 2011, p. 70.
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In its advisory and contentious practice, the International Court of
Justice also repeatedly affirms that the peaceful-settlement obligation, to-
gether with the prohibition of force, lies at the heart of the system estab-
lished under the UN Charter for the maintenance of international peace
and security, to quote the International Law Commission’s restatement
of the Court’s approach.®® The ILC relied on ICJ caselaw to character-
ize Article 2(3) and Article 33(1) of the Charter as expressing a princi-
ple that structures the entire collective-security system, and it noted that
the Court has consistently treated this principle as a interpretative lens for
rules on jurisdiction, admissibility and remedial discretion.®” In practice,
this means, for example, that when the Court interprets compromissory
clauses, optional-clause declarations or reservations, it does so in a way
that respects both state consent and the overarching imperative of peace-
tul settlement, carefully avoiding readings that would unduly frustrate re-
course to peaceful means while still insisting on the consensual basis of its
own jurisdiction.58

5. THE VALIDITY OF PEACE TREATIES

5.1. THE PLACE OF PEACE TREATIES
UNDER INTERNATIONAL TREATY LAW

In contemporary international law, “peace treaty” is not a term of art
in the sense of a special treaty category under the 1969 Vienna Conven-
tion on the Law of Treaties (VCLT), but rather a functional label for agree-
ments that terminate an armed conflict and structure post-war relations.
In essence, the same rules apply to peace treaties as to any other interna-
tional treaty, i.e., the provisions of the VCLT and customary international
law. The VCLT does not mention peace treaties separately anywhere, and
the commentary of the International Law Commission only occasionally
refers to peace treaties in connection with particular treaty-law institu-
tions (for example, the provisions on treaty interpretation in Articles 31-
33, on treaties concluded for the benefit or burden of third states in Arti-
cles 34-36, and on treaty amendment in Articles 39-41). Since 1945, one
evergreen issue among these has been whether a peace treaty is a treaty
concluded under the influence of force and, as such, whether it is invalid
for that reason.

66 Wood, M., 2011, para. 6.

67  Ibid., p. 249.

68  Fabri, H. R., Stoppioni, E., 2021, Jus Cogens before International Courts: The Me-
ga-Political Side of the Story, Law and Contemporary Problems, Vol. 84, p. 171.
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With the UN Charter in 1945, states established the international le-
gal norm of the prohibition of the use of force (Article 2 (4)), with the
only exceptions being self-defense (Article 51) and the use of armed force
pursuant to decisions of the UN Security Council, under Chapter VII of
the Charter. On this basis, it can be said that if states complied with the
prohibition of the use of force, there would be no international armed
conflict and no need for peace treaties. In recent decades, armed conflicts
between states have typically been launched in a manner contrary to in-
ternational law; one could cite a long list of examples, ranging from the
Arab-Israeli and Indian-Pakistani conflicts to the Eritrean-Ethiopian war
and the Russian aggression in Ukraine. Regarding the law of treaties, this
leads to the following questions: if the state of war came into being in a
way contrary to international law, is the peace treaty concluded with the
aggressor state by the attacked (injured) state a treaty concluded under
the influence of force and therefore invalid in whole or in part? Can a
lawful consequence arise from an unlawful situation, in line with the ex
iniuria ius non oritur principle? Since international law considers a treaty
concluded under force to be invalid, can any exception be envisaged in
the case of peace treaties which would not render such a treaty invalid
nevertheless?

5.2. THE CONCLUSION AND VALIDITY
OF AN INTERNATIONAL TREATY

The VCLT lays down detailed rules on the conclusion of valid inter-
national treaties, crystallized from several thousand years of state prac-
tice.%” The conclusion of a treaty is typically a lengthy process involving
several bodies and representatives of the state. In drafting the text of the
treaty, freedom of form and content is the guiding principle. There are sev-
eral ways of expressing consent to be bound by a treaty, such as signature,
ratification, exchange of instruments constituting the treaty, approval, ac-
ceptance, accession, or any other method agreed by the parties.”’ For a
valid international treaty, it is of fundamental importance that a person
authorized to represent the state act on its behalf and that the treaty come
into being as the express, free meeting of wills of the contracting parties.
The treaty must express the joint, genuine will of the contracting parties.

69  Schroder, M., Schwerdtfeger, A., Treaties, Validity, in: Peters, A., Wolfrum, R., (eds.),
2022, Max Planck Encyclopedia of Public International Law, Oxford, Oxford Univer-
sity Press, (https://opil.ouplaw.com/display/10.1093/law:epil/9780199231690/law-
9780199231690-e1493, 1. 6. 2026).

70  VCLT, Art. 11.
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Certain “defects” affecting the process of the conclusion of a treaty may
result in its invalidity. In the science of international law, the grounds of
invalidity are classified less by using the distinction between nullity and
voidability and more by the French legal tradition’s concepts of absolute and
relative invalidity (although the VCLT does use the expression “void” in Ar-
ticle 52). Under the 1969 Vienna Convention, treaties concluded under the
influence of force and treaties conflicting with peremptory norms of general
international law (so-called jus cogens) are absolutely invalid. Relative in-
validity covers treaties that conflict with internal law, treaties concluded in
error or through fraud, and treaties concluded through corruption.”!

5.3. TREATIES CONCLUDED UNDER THE INFLUENCE
OF FORCE IN LEGAL DOCTRINE

One form of absolute invalidity is the treaty concluded under the in-
fluence of force. This may occur in three ways: the coercion/force may be
directed against the representative of the state (1) or against the state itself
(2), and even the threat of force/coercion against the state (3) falls into
this category. The VCLT formulates this as follows:”?

“Article 51 Coercion of a representative of a State

“The expression of a State’s consent to be bound by a treaty which has
been procured by the coercion of its representative through acts or
threats directed against him shall be without any legal effect.

“Article 52 Coercion of a State by the threat or use of force

“A treaty is void if its conclusion has been procured by the threat or use
of force in violation of the principles of international law embodied in
the Charter of the United Nations.”

Classical doctrine prior to the end of the First World War started from
the position that the validity of a treaty was not affected if it had been ex-
tracted by threats or force; owing to the wide freedom to resort to war (jus
ad bellum), the law “accepted” such outcomes as well. After the Covenant
of the League of Nations and especially after the Kellogg-Briand Pact, an
increasingly strong legal view emerged that such “forced” treaties should
no longer be regarded as legally valid. The criminalization of aggressive
war in the statutes of the Nuremberg and Tokyo military tribunals, the
clear prohibition of the use of force in Article 2(4) of the UN Charter, and
UN practice as a whole reinforced this development.”?

71  VCLT, Arts. 46-53.

72 VCLT, Arts. 51-52.

73 International Law Commission, 1966, Draft Articles on the Law of Treaties with
Commentaries, Yearbook of the International Law Commission, Vol. 11, pp. 246-247.
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According to the International Law Commission, which drafted the
Vienna Convention, by the 1960s it could be said that the invalidity of
treaties compelled by illegal force or threats was a positive rule of in-
ternational law (lex lata), not merely a moral requirement. In doing so,
the Commission consciously broke with the old neutral approach and
imported the UN Charter order into the law of treaties as well, i.e., it
normatively rejected the results of aggression. During the drafting of
the text of the VCLT, the idea arose that political or economic pressure
should also fall under the concept of coercion, but the Commission re-
jected this and defined the meaning of the provision by reference to the
prohibition of the use of force in Article 2(4) of the UN Charter. The
Commission consciously sought to formulate the rule in the simplest and
most definite way possible.”# It considered the categorical formulation of
this ground of nullity to be legitimate and appropriate, in line with the
Charter’s principles on the use of force, which have become universal
norms of general international law. The argument is further supported
by the fact that Article 53 of the VCLT specifically highlights that trea-
ties conflicting with peremptory norms of general international law (jus
cogens) are void.”

With regard to peace treaties, it is also important to add Article 75 of
the VCLT, which deals with the case of an aggressor state: “The provisions
of the present Convention are without prejudice to any obligation in rela-
tion to a treaty which may arise for an aggressor State in consequence of
measures taken in conformity with the Charter of the United Nations with
reference to that State’s aggression.””®

Read together, these provisions yield the following result: under
Articles 52-53, a treaty forced through by the aggressor, in violation
of the UN Charter, is void (protection of the victim state), but under
Article 75 the burdensome obligations of the aggressor that arise as a
consequence of lawful UN measures in response to aggression and are
embodied in a treaty (sanctions, obligations of settlement) remain in
force. In accordance with Article 75, the aggressor cannot invoke the
VCLT to invalidate these obligations.”” Together, the two rules create
a structure that, on the one hand, delegitimizes the outcomes of ag-
gression (coerced peace terms) and, on the other hand, prevents the

74  Ibid.

75 VCLT, Art. 53.

76  VCLT, Art. 75.

77  Forlati, S., Coercion as a Ground Affecting the Validity of Peace Treaties, in: Can-
nizzaro, E., (ed.), 2011, The Law of Treaties Beyond the Vienna Convention, Oxford,
Oxford University Press, p. 320.
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aggressor itself from relying on the law of treaties to free itself from
obligations imposed on it by the UN.78

This doctrinal construction is further reinforced if one takes seri-
ously the jus cogens character of the prohibition of the use of force and
the closely related obligation of peaceful settlement of disputes. The In-
ternational Court of Justice has described the prohibition of the use of
force in Article 2(4) of the UN Charter as a conspicuous example of a
peremptory norm, and has treated the duty to settle disputes by peaceful
means as its necessary positive corollary.”” From this perspective, Arti-
cles 52 and 75 VCLT can be read not only as technical rules on consent
vitiated by coercion but as specific applications of a broader normative
commitment: that the international legal order will not recognize, still
less stabilize, legal situations brought about by unlawful force, except
to the extent strictly necessary to restore or maintain peace under the
Charter framework.%0

At the same time, neither the VCLT nor the ICJ caselaw suggests that
the jus cogens quality of the prohibition of force and of the peaceful-set-
tlement obligation automatically invalidates all peace treaties concluded
against the background of an unlawful armed conflict. What is rejected is
the legal consolidation of the aggression’s fruits — for example, a treaty that
purports definitively to validate annexation achieved solely by force.3! By
contrast, peace treaties that are designed to terminate an ongoing viola-
tion and restore a measure of stability, under Security Council supervision
or with broad third-party involvement, occupy a more ambivalent posi-
tion. They may implicitly acknowledge certain faits accomplis or trade-
offs, yet they serve the higher aim of reestablishing a situation in closer
conformity with the Charter. The combined effect of Articles 52, 53 and
75 VCLT, read in light of jus cogens, is thus not to outlaw peace-making
under coercive circumstances altogether, but to structure the space within
which lawful stabilization is possible while denying legal validity to the
most egregious outcomes of aggression.

78 Corten, O., Article 52 — Coercion of a State by the threat or use of force, in: Corten,
O., Klein, P, 2011, The Vienna Convention on the Law of Treaties, A Commentary,
Vol. 11, Oxford, Oxford University Press, pp. 1201-1220.

79 ICJ, Military and Paramilitary Activities in and against Nicaragua (Nicaragua v.
United States of America), Merits, Judgment, 27 June 1986, ICJ Reports 1986, p. 14.

80 See, e.g., Tomuschat, C., Obligation of Peaceful Settlement of International Disputes,
in: Fabri, H. R., (ed.), 2023, Changing Character of International Dispute Settlement,
Cambridge, Cambridge University Press, pp. 15-44; Aust, A., 2013, Modern Treaty
Law and Practice, 3rd ed., Cambridge, Cambridge University Press, pp. 292-302.

81 Corten, O,, 2011, p. 1217.
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6. UN SecuriTy CouNcCIL RESOLUTIONS
AND PEACE TREATIES

6.1. SECURITY COUNCIL RESOLUTIONS ON AGGRESSION
AND AUTHORIZATION TO USE FORCE

The references to the principles and provisions of the UN Charter
in Articles 52 and 75 of the VCLT make it clear that no invalidity can
be established for armistice agreements, peace treaties, or other treaties
concluded under the influence of force ordered or authorized by the UN
Security Council. The Security Council has the right to employ coercion
for the maintenance and restoration of international peace and security,
and such action may lead to agreements between the parties to a conflict.
In Resolution 687 (1991), the Security Council laid down the ceasefire
conditions in the so-called Gulf War between Iraq and Kuwait, where it
had previously authorized the use of armed force against the aggressor
Iraq. A vivid case is the 1994 agreement between Haiti and the United
States, in which Raoul Cédras, the military leader exercising power over
Haiti, agreed to resign and allow President Aristide’s peaceful return to
power. The agreement signed by Jimmy Carter, representing US President
Bill Clinton, and Cédras was seemingly concluded under the influence of
force, since American bombers were already en route during the negotia-
tions, but it is not invalid because shortly before that UN Security Council
Resolution 940 (1994) had authorized the use of force in Haiti to restore
the lawful government.8?

6.2. THE SECURITY COUNCIL DOES NOT DECLARE
AGGRESSION OR AUTHORIZE THE USE OF FORCE
BUT DEALS WITH THE CONFLICT

Very often, a Security Council resolution does not indicate who the
aggressor is and does not state that aggression has occurred, so, based on a
traditional textual interpretation, the situation does not fall under Article
75 of the VCLT. In many cases the Security Council does not characterize
the nature of the conflict at all, but merely calls on the parties to cease hos-
tilities and settle their disputes peacefully, and may order binding meas-
ures that do not authorize anyone to use force (for example, severance of
diplomatic and other relations, embargo, asset-freezing). In such cases, on
the basis of abovementioned doctrine, a treaty concluded by the state that

82 Aust, A, 2013, p. 318; UN Security Council, Resolution 940 (1994), 31 July 1994, SC/
RES/940 (1994).
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has suffered aggression should be deemed void. In practice, however, we
see the opposite, particularly when other states and international organi-
zations, in addition to the aggressor and injured state, participate in the
conclusion of the peace treaty and when the Security Council, in a resolu-
tion, “welcomes”, accepts, or recognizes an armistice agreement or peace
treaty concluded by the parties to the armed conflict. In real life these two
situations often merge and appear together.

Several Security Council resolutions were adopted pertaining to the
Arab-Israeli conflicts, and the 1979 bilateral peace treaty between Egypt
and Israel refers in its preamble to the fact that the parties, in accordance
with Security Council Resolutions 242 and 338, are convinced of the ur-
gent need to establish a just, comprehensive, and lasting peace in the Mid-
dle East. In addition to the two heads of state, US President Jimmy Carter,
who played an active role as mediator, signed the treaty as a witness.®?
Although a Security Council resolution addresses the conflict, the peace
treaty itself is not specifically welcomed. The same pattern appears in the
1994 peace treaty between Israel and Jordan.34

In the Yugoslav wars, which followed the breakup of the country,
from 1991 onward, the UN Security Council adopted several resolutions
but did not authorize armed intervention and did not characterize the na-
ture of the conflict. The armed conflict between Bosnia and Herzegovina,
Croatia and the remaining parts under the name Yugoslavia was brought
to an end in 1995 by the Dayton Peace Agreement, which, in a framework
treaty and its eleven annexes, regulates the sovereignty, international le-
gal personality, borders, state structure, military issues, and international
supervision of Bosnia and Herzegovina. After the signing of the General
Framework Agreement for Peace in Bosnia and Herzegovina, in Resolu-
tion 1031 (1995), the Security Council, “welcomed” the agreement, took
note that it was intended to bring the Yugoslav conflict to an end, and au-
thorized IFOR to implement its military provisions. In this way, the reso-
lution framed the Dayton Agreement as an international peace settlement
and explicitly linked UN mechanisms (IFOR, later SFOR) to the imple-
mentation of the agreement.®®

The two-year long war between Eritrea and Ethiopia was concluded in
December 2000 by the Algiers Agreement. Several states and international
organizations played an active mediating role in the pursuit of peace, so

83  Treaty of Peace, Washington, 26 March 1979, UNTS Reg. No. 17813.

84  Treaty of Peace between the State of Israel and the Hashemite Kingdom of Jordan,
Arava/Araba Crossing Point, 26 October 1994, UNTS Reg. No. 35325.

85 UN Security Council, Resolution 1031 (1995), 15 December 1995, S/RES/1031
(1995).
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the treaty was the fruit of months of efforts by the Organization of African
Unity, the UN, and the United States, with Algeria hosting and mediating,
and the EU joining as an additional witness and supporter.86 The Algiers
Agreement is a bilateral agreement signed by the heads of state of the two
parties to the conflict, but the representatives of the abovementioned me-
diating states and organizations also signed it as witnesses.?” In connection
with the Eritrean-Ethiopian War, the Security Council adopted several
resolutions calling for an immediate ceasefire, for the peaceful settlement
of disputes, the acceptance of the 1999 framework agreement of the Or-
ganization of African Unity, and, in 2000, imposing an arms embargo un-
der Chapter VIL® It was only the arbitral tribunal established under the
peace agreement (the Eritrea—Ethiopia Claims Commission) that held that
Eritrea had violated the prohibition of the use of force in Article 2(4) of
the UN Charter. The bilateral peace agreement between the parties was
“welcomed” by the Security Council in several subsequent resolutions.®’

6.3. PEACE WITHOUT A SECURITY COUNCIL RESOLUTION

In some cases, the Security Council does not deliver any resolution
in relation to a peace agreement. In 1971, India intervened in East Pa-
kistan (on the territory of what would later become Bangladesh) in the
Bangladeshi war of liberation against Pakistani forces. This escalated into
a full-blown Indo-Pakistani war, which was concluded in 1972 by the
Simla Agreement.”® This is a classic bilateral agreement, concluded on In-
dia’s initiative as a result of negotiations on Indian territory. The treaty
was signed by the two heads of government, Indira Gandhi and Zulfikar
Ali Bhutto; there were no witnesses or guarantor states, and the Security

86  Touati, A., 2000, Ethiopia and Eritrea Sign Peace Agreement, reliefweb, 12 December,
(https://reliefweb.int/report/eritrea/ethiopia-and-eritrea-sign-peace-agreement,  20.
5.2026).

87  Agreement between the Government of the State of Eritrea and the Government of
the Federal Democratic Republic of Ethiopia, Algiers, Algeria, 12 December 2000,
(https://peacemaker.un.org/en/node/9574, 20. 5. 2026).

88  UN Security Council, Resolution 1177 (1998), 26 June 1998, S/RES/1177 (1998); UN
Security Council, Resolution 1226 (1999), 29 January 1999, S/RES/1226 (1999); UN
Security Council, Resolution 1297 (2000), 12 May 2000, S/RES/1297 (2000); UN Se-
curity Council, Resolution 1298 (2000), 17 May 2000, S/RES/1298 (2000).

89  UN Security Council, Resolution 1312 (2000), 31 July 2000, S/RES/1312 (2000); UN
Security Council, Resolution 1320 (2000), 19 September 2000, S/RES/1320 (2000);
UN Security Council, Resolution 1430 (2002), 14 August 2002, S/RES/1430 (2002).

90 Agreement between the Government of India and the Government of the Islamic
Republic of Pakistan on Bilateral Relations (Simla Agreement), 2 July 1972, (https://
peacemaker.un.org/en/node/9234, 20. 5. 2026).

| 95



PRAVNI ZAPISI « Godina XVII « br. 1 » str. 71-105

Council did not take note of or welcomed it in a resolution. The Cenepa
War was a short but intense border war between Ecuador and Peru in
1995, over control of the Alto Cenepa Valley (in the Amazon region), as
part of a long-standing border dispute dating back to 1941 and the Rio
Protocol. The one-month conflict was directly ended by the Itamaraty
ceasefire agreement, while the final peace treaty, settling the entire bor-
der dispute, was signed in Brasilia in 1998.°1 In addition to the two heads
of state concerned, the bilateral peace treaty was signed as witnesses by
representatives of Argentina, Brazil, Chile, and the United States, which
are regarded as guarantor powers - as expressed in the treaty itself.”? The
UN Security Council did not deal with the clash and did not welcome the
peace treaty in a resolution.

In this scenario the UN system is fully left out of the final, peaceful
settlement of a former armed conflict, thus the legal evaluation of the agree-
ment is solely based on treaty law, with the principle of peaceful settlement
of disputes and other jus cogens norms visible “in the background”

7. CONSEQUENCES FOR PEACE TREATIES
AT THE CROSSROADS OF TREATY VALIDITY,
PrOHIBITION OF THE USE OF FORCE, AND
PRINCIPLE OF PEACEFUL SETTLEMENT OF DISPUTES

The survey of state practice and treaty law suggests that, in formal
legal terms, peace treaties are not treated as a special category of interna-
tional agreements, yet they operate at a normative crossroads where sev-
eral structural principles of the post-1945 order intersect. They are con-
cluded in the shadow of the prohibition of the use of force, they purport
to implement (rather than displace) the duty of peaceful settlement of
disputes, and they are governed by the general rules on treaty conclusion
and invalidity laid down in the 1969 Vienna Convention. In principle, this
intersection should generate sharp doctrinal tensions whenever an armed
conflict has been launched in manifest violation of the Charter: if aggres-
sion is unlawful and treaties concluded under the threat or use of force
are void, how can a peace treaty produced in such circumstances ever be
valid? The empirical picture painted in the earlier sections, however, is

91 Biato, M., 2016, The Ecuador-Peru Peace Process, Contexto Internacional, Vol. 38,
No. 2, pp. 621-641.

92  Presidential Act of Brasilia, 26/10/1998, Original in Spanish, English text available at:
A/53/790 (1999) Report of the Secretary-General on the work of the Organization.
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more ambiguous. States almost never invoke Articles 51-52 VCLT to chal-
lenge the validity of peace treaties, even when they have clear arguments
that the underlying conflict was unlawful. Instead, they overwhelmingly
treat peace settlements — especially those brokered or endorsed by inter-
national organizations and third states — as legally and politically binding
frameworks for moving beyond the unlawful use of force.

One important part of the explanation lies in the way the interna-
tional community has chosen to reconcile the lex iniuria non oritur intu-
ition with the practical necessities of conflict termination. The doctrinal
architecture of the VCLT already embodies a compromise: Article 52 cat-
egorically invalidates treaties procured by force in violation of the Char-
ter, while Article 75 simultaneously preserves burdensome obligations for
the aggressor that flow from lawful collective-security measures adopted
under the Charter. Rather than attempting to purge the international le-
gal order of all trace of unlawful use of force, this scheme channels the
delegitimization of aggression into a more focused inquiry: are we deal-
ing with a treaty that crystallizes the results of aggression in favor of the
aggressor, or with a treaty that, under UN auspices or wider multilateral
supervision, seeks to restore or approximate a Charter-compliant situa-
tion, even at the cost of accepting some faits accomplis? In practice, as the
case studies show, most contemporary peace treaties fall into the latter,
more pragmatic category. They do not validate the aggression as such, but
they do stabilize a new balance of rights and obligations which, while im-
perfect, is considered preferable to an open-ended unlawful situation or a
return to hostilities.

A second, related factor is the temporal and procedural distance that
usually separates the unlawful resort to force from the final peace settle-
ment. Many peace treaties are concluded months or years after active hos-
tilities have ceased, often following ceasefire agreements, prolonged ne-
gotiations and extensive third-party involvement. By the time the treaty
is signed, the immediate coercive environment of the initial attack has
typically given way to a more complex configuration of military stalemate,
external pressure and mutual exhaustion. From the perspective of treaty
law, this attenuates the link between a specific threat or use of force and
the expression of consent to be bound by the peace treaty. The coercion
that VCLT Articles 51-52 address is direct and contemporaneous; the po-
litical and strategic pressures that shape a negotiated peace in a protracted
conflict are more diffuse. Treating such pressure as “coercion” in the sense
of the VCLT would not only be doctrinally difficult, it would also risk un-
dermining almost every major peace settlement of the late twentieth and
early twenty-first centuries. The absence of serious state practice invoking
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Article 52 against peace treaties can thus be interpreted as a tacit recog-
nition that, beyond a certain temporal and procedural threshold, the law
must distinguish between coercion that vitiates consent and the structural
constraints inherent in any negotiation conducted in the shadow of past
violence.

A third strand in the argument concerns the systemic role of the
principle of peaceful settlement of disputes. If one accepts, along with the
International Court of Justice and the International Law Commission,
that the obligation to settle disputes by peaceful means belongs, together
with the prohibition of the use of force, among the core principles of the
Charter-based legal order, then peace treaties occupy a privileged func-
tional position. They are not simply one option among many; they are the
paradigmatic method by which states translate the abstract duty of peace-
ful settlement into a concrete, legally framed end of hostilities. From this
vantage point, declaring a peace treaty void on the ground that it was con-
cluded “under the influence of force” may appear normatively self-defeat-
ing, at least where the treaty represents a plausible attempt to restore peace
and to prevent renewed violations of Article 2(4). In such circumstances,
the imperative to re-establish a peaceful order, and thereby to give effect
to a peremptory obligation of peaceful settlement, can weigh more heav-
ily than a rigid application of the rule against treaties procured by force.
This does not mean that any outcome is acceptable: it does, however, help
to explain why the international community has been willing to tolerate
considerable substantive inequality between aggressor and victim in peace
settlements, as long as the broader trajectory is one of de-escalation, stabi-
lization and reintegration into the Charter framework.

The pervasive involvement of third states and international organiza-
tions in the negotiation and implementation of peace treaties further con-
tributes to their perceived legitimacy and stabilising function. As earlier
chapters showed, contemporary peace settlements are rarely pure bilat-
eral bargains between former belligerents. Mediators, witnesses, guaran-
tor states, regional organizations and the United Nations itself are almost
invariably present at the table, and their “midwifery” serves more than
a symbolic purpose. By embedding peace treaties in wider institutional
arrangements (joint commissions, monitoring missions, internationalized
courts, donor coordination frameworks), third parties help to rebalance
asymmetries between aggressor and victim, introduce external checks on
implementation, and signal that the agreement reflects not only the im-
mediate power relations on the ground but also broader normative ex-
pectations of the international community. This dense web of third-party
roles makes it even more difficult, politically and legally, to characterize
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peace treaties simply as bilateral products of coercion; instead, they ap-
pear as shared projects of conflict transformation in which a variety of
actors invest reputational and material capital.

At the same time, the practice surveyed in the article highlights
structural deficits in the current system. In the ideal scenario envisaged
by the UN Charter, the Security Council identifies aggression, adopts
measures to halt it, and shapes or endorses a peace settlement that both
repairs the unlawful situation and protects the victim state from being
forced into accepting unjust terms. That model underpins the logic of
Article 75 VCLT and offers the clearest doctrinal route for reconciling jus
cogens-based invalidity with the need for binding post-conflict arrange-
ments. Yet this ideal is rarely realized. More often, the Security Council is
paralyzed by political divisions, fails to determine the existence of aggres-
sion, or confines itself to generic calls for a ceasefire and negotiations. In
such “default” cases, peace treaties emerge from a patchwork of regional
initiatives, ad hoc contact groups and bilateral diplomacy, without a clear
Charter-based framework that would distinguish between permissible
stabilization and impermissible consolidation of aggression. The absence
of a Security Council imprimatur does not strip these treaties of their
legal effect under the VCLT, but it does narrow the normative guidance
available when assessing whether particular provisions are compatible
with the non-recognition of unlawful situations and the peremptory pro-
hibition of force.

The cumulative lesson of this practice is therefore ambivalent. On
the one hand, peace treaties remain indispensable tools for operational-
izing the principles of peaceful settlement and the prohibition of force,
and international law has proved sufficiently flexible to accommodate
peace-making in imperfect, politically constrained circumstances. On the
other hand, the reliance on political pragmatism and third-party “mid-
wifery” to legitimate peace settlements leaves hard questions under-the-
orized: at what point do concessions to an aggressor in a peace treaty
amount to unlawful recognition of territorial acquisition by force? How
far can transitional justice compromises go without colliding with jus co-
gens obligations concerning serious international crimes? To what extent
should the peremptory character of the peaceful-settlement obligation
itself constrain states’ freedom to challenge or denounce peace treaties
ex post? The fact that states have so far avoided formal invalidity claims
under Article 52 does not mean that these issues are resolved; it merely
shows that, for now, they are managed more through political judgment
and institutional practice than through strict application and/or explicit
doctrinal clarification of treaty law.
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8. CONCLUSION

The analysis carried out here suggests that any future development of
the law on peace treaties will have to take seriously the triangular relation-
ship between treaty validity, the prohibition of the use of force, and the
principle of peaceful settlement. A purely bilateral conception of consent
is no longer adequate in a world where peace agreements are routinely
designed and implemented in a multilevel, multiactor environment. At the
same time, an over-expansive reading of jus cogens-based invalidity risks
depriving states of the very instruments they need to exit from unlaw-
ful conflicts. The challenge for doctrine is to articulate criteria that dis-
tinguish between peace treaties that legitimately stabilize a post-conflict
order, however imperfect, and those rare cases in which the degree of co-
ercion or the substantive entrenchment of aggression is so great that inva-
lidity is the only acceptable legal response. Developing such criteria would
not only align the law of treaties more closely with the UN Charter’s core
principles, it would also provide clearer guidance to mediators, negotia-
tors and international institutions tasked with crafting the peace treaties
of the twenty-first century.
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MIROVNI UGOVORI U 21. VEKU: PUNOVAZNOST
UGOVORA NA RASKRSCU NACELA MIRNOG RESAVANJA
SPOROVA I ZABRANE UPOTREBE SILE

Aniké Szalai
APSTRAKT

Mirovni ugovori ostaju centralni instrumenti za okoncanje rata, ali
njihova pravna priroda je nedovoljno teorijski proucavana u svetlu za-
brane upotrebe sile Povelje UN i obaveze mirnog reSavanja sporova. Ovaj
¢lanak prati istorijski razvoj mirovnih ugovora, analizira njihovu promen-
ljivu tematiku i ucesce trecih strana, i ispituje kako Becka konvencija o
ugovornom pravu (BKUP) reguliSe njihovo zakljucivanje i punovaznost.
Fokusiraju¢i se na prinudu i jus cogens, tvrdi se da c¢lanovi 52, 53. i 75.
BKUP, ¢itani zajedno sa rezimom Povelje, delegitimisu rezultate agresije, a
istovremeno cuvaju prostor za stabilizaciju mirovnih ugovora. Oslanjajuci
se na praksu Saveta bezbednosti i odredene sporazume nakon Hladnog
rata, ¢lanak pokazuje zasto se drzave gotovo nikada ne pozivaju na nepu-
novaznost ugovora za mirovne ugovore i predlaze kriterijume za razlik-
ovanje zakonite stabilizacije od nedopustive konsolidacije agresije.
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THE ECONOMICS OF THE VALUE OF HUMAN LIFE:
CONTRIBUTION TO THE EUTHANASIA DEBATE

“As soon as the terrors of life reach the point at
which they outweigh the terrors of death, a man
will put an end to his life”

Arthur Schopenhauer

Abstract: The paper examines the economics of the value of human life, seeking a
suitable input that would make a relevant contribution to the euthanasia debate,
focusing on the legal status of euthanasia, specified in the paper as “voluntary as-
sisted dying”, especially in the key disputes in that debate. The paper looks at three
economic models of the value of human life: the model of the value of statistical life,
the model of the objective value of human life, and the model of the subjective value
of human life. These models were evaluated for their suitability in providing inputs
to the euthanasia debate, and only the subjective value model passed the evalua-
tion. The most significant input from the economic model is the proposition that
only “voluntary euthanasia” should be legalized as a last resort measure and that
the decision-making process should be strictly regulated and specified in detail in
legislation. Regulation guidelines are provided, as are guidelines for further research.

Key words: Euthanasia, Economic Valuation of Human Life, Value of Statisti-
cal Life, Objective Value of Human Life, Subjective Value of Human
Life, Legalization, Voluntary Assisted Dying, Legal Regulation.

1. INTRODUCTION

This paper examines the economics of the value of human life, seek-
ing a suitable input that would make a relevant contribution to the eutha-
nasia debate, emphasizing the legal status of euthanasia, especially in the

*  Professor (retired), University of Belgrade Faculty of Law; e-mail: begovic@ius.

bg.ac.rs ORCID ID: 0000-0001-7343-190X. I am grateful to Jovan Babi¢, Milica Bego-
vié, Violeta BeSirevi¢, Tomas Bremer, Nikola Ili¢, Ivana Markovié, Gordana Matkovié,
Blagoje Panteli¢, Marko Paunovi¢, Danica Popovi¢ and Dejan Popovi¢ for their helpful
comments and suggestions. Naturally, none of them is to be held accountable for possi-
ble remaining errors and value judgments in this paper. All of them are mine.
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key disputes in that debate. Economics and academic economists have
been, to a great extent, remarkably silent in the euthanasia debate.! This
is somewhat puzzling, given the rather rich opus of the economics of
suicide, and the remark - even the academic indictment - of “economics
imperialism”? i.e., the manner of applying a standard economic meth-
odology to study various phenomena that other academic disciplines
typically examine - sometimes wrongly referred to as “non-economic”
phenomena, however they may be specified. Regardless of the reason for
that silence, this paper is motivated by a desire to disrupt it, to produce
such a sound, and to provide food for thought for those who have been
heavily involved in the euthanasia debate: lawyers, physicians, philoso-
phers, anthropologists, etc.

In this paper, the term euthanasia encompasses all forms of “volun-
tary assisted dying”?® Accordingly, in this paper, there is no difference
between euthanasia stricto sensu (when the physician acts or refuses to
act with the aim of ending the life of the patient) and physician-assisted
suicide (when the physician only provides the lethal substance to be ad-
ministered by the patient): both procedures are referred to as euthanasia.
Furthermore, in this paper, there is no distinction between active and pas-
sive euthanasia: both are considered together, regardless of the methods of
either active or passive euthanasia.*

Furthermore, in this paper, only “voluntary euthanasia” (the situa-
tion in which there is an explicit and unambiguous request and consent,
based on the free will of the patient for termination of his/her life) is

1 It is rather confounding that the only article with the title Economics of Euthanasia
is written by lawyers and medical doctors, and has nothing to do with economics,
but is rather a superficial review of definitions and well-established non-economic
positions and dilemmas. Swathi, M. et al., 2012, The Economics of Euthanasia, Asian
Review of Social Sciences, Vol. 1, No. 1, pp. 36-41.

2 The notion of “economics imperialism” (sometimes wrongly referred to as “economic
imperialism”) is primarily associated with Gary S. Becker (1992 Nobel Laureate in
Economics) and his substantial lifetime contribution, although the term itself was in
use, with the same meaning, even prior to Becker’s contribution. Given the substan-
tial research on the topic of the economics of suicide, it is evident that economists are
no strangers to difficult and dismal topics.

3 Considering that it is quite appropriate for the considerations in this paper, this term
is borrowed from the Terminally Ill Adults (End of Life) Bill, which was submitted to
the Parliament of the United Kingdom on 16 October 2024. The House of Commons
accepted the End of Life Bill and passed it to the House of Lords on 23 June 2025. At
the time this paper was submitted to the journal, the decision of the UK Parliament’s
upper chamber was still pending, (https://bills.parliament.uk/bills/3774, 20. 2. 2026).

4 For more on the distinction between active and passive euthanasia, and which proce-
dures belong to passive euthanasia, see Besirevi¢, V., 2006, Euthanasia: Legal Princi-
ples and Policy Choices, Florence, European Press Academic Publishing, pp. 17-19.
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considered. In that sense, euthanasia is considered “assisted suicide” in
this paper (not to be confused with the legal term “physician-assisted su-
icide”), enabling the research to tap into the insights from the contribu-
tions in the area of the economics of suicide. The grey area of “nonvol-
untary euthanasia” (the situation in which the patient is incapacitated,
for whatever reason, providing an explicit and unambiguous request and
consent regarding the termination of his/her life) is only mentioned in
the later sections of the paper, regarding the economic inputs for legal
regulation of euthanasia.’ “Involuntary euthanasia” is the termination
of life against the will of the patient; it is none other than murder and
should not be confused with euthanasia. Accordingly, it is entirely disre-
garded in this paper, as it belongs to the history of crime - in some cases,
well-organized and mass murders, including genocide.® Consequently,
‘involuntary euthanasia’ does not belong to the euthanasia debate of any
kind. Furthermore, it is not only methodologically erroneous, but also
morally wrong, and extremely unfair that, in the debate, opponents of
the legalization of euthanasia sometimes use the crimes committed un-
der the veil of “involuntary euthanasia” as an argument against the legal-
ization of euthanasia.”

Economic theory departs from the view of an absolute and exogenous
value of human life, e.g., the view of Christian theology, which considers
human life to be “sacred”® The economic approach is based on the as-
sumption that the value of human life is endogenous, i.e., it depends solely

5  The term “nonvoluntary euthanasia” is somewhat misleading, as it can imply, at least
in a superficial reading, that such a termination of life is committed in violation of
the free will of the patient. Although this is a well-entrenched terminus technicus that
has been widely used in the euthanasia debate, perhaps it is time to consider reword
it. A suggestion for renaming it appears in Begirevi¢, V., 2006, p. 22.

6 A typical example is Nazi Germany’s Aktion T4 program, which was none other than
the extermination of mentally inferior persons. This program was the pinnacle of
eugenic teaching on “life not worth living”, a tradition that had a rather long and
disgraceful history in Germany. For more about that program and its aftermath, see
Herzog, D., 2024, The Question of Unworthy Life: Eugenics and Germanys Twentieth
Century, Princeton & Oxford, Princeton University Press.

7 That line of pseudoargument is pursued, among others, by Smith, W. J., 1997, Forced
Exit: The Slippery Slope from Assisted Suicide to Legalized Murder, New York, Times
Books; Dowbiggin, 1., 2005, A Concise History of Euthanasia: Life, Death, God, and
Medicine, Lanham, MD, Rowman & Littlefield Publishing Group; Keown, I. J., 2018,
Euthanasia, Ethics and Public Policy: An Argument against Legalisation, 2" ed., Cam-
bridge, Cambridge University Press.

8  For a detailed review of theological arguments for the absolute value of human life,
in the debate about whether suicide is the unforgivable sin, see Potter, J., 2021, Is
Suicide the Unforgivable Sin?: Understanding Suicide, Stigma, and Salvation through
Two Christian Perspectives, Religions, Vol. 12, No. 11, pp. 987-1006.
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on the substance of that life,” and because the substance varies from one
person to another - and even varies for the same person over time - the
value of life of all individuals is undoubtedly not the same.!® Nonethe-
less, this insight does not imply that the right to life of any human being
should be violated under any condition, whatever the substance may be.
The author of this paper fully and unconditionally subscribes to the prin-
ciple that “[e]veryone has the right to life, liberty and security of person”!!
The author also concurs with the provision that “[e]veryone’s right to life
shall be protected by law”!2 In short, the considerations in this paper are
strictly within the framework of the inviolability of the universal, uncon-
ditional, and unrestricted human right to life.

Furthermore, this paper deals only with the issue of the economics
of the value of human life as a positive analysis and as an input to the
normative non-economic euthanasia debate. None of the findings in this
paper dealing with the economics of the value of human life should be
considered as normative statements.

The paper is structured to examine the economics of human life
while seeking a suitable input that would make a relevant contribution
to the euthanasia debate. The paper deals with three economic models
of the value of human life: first, the model of the value of statistical life
is examined; the model for the objective value of human life follows; the
review of the models is concluded with the model of the subjective value
of human life. The results of these models are then used as input for the
ongoing debate about euthanasia, especially its legal status of euthanasia.
The conclusion and guidelines for further research follow.

9  There is an intriguing development in legal theory that moves from the position of
“sanctity of life” towards “reverence for life”, which can be compared to the endoge-
nous value of life proposed by economic theory, especially taking into account that
this development clears the ground for the situation “when the presumption in favor
of life should be rebutted”. Heywood, R., Mullock, A., 2016, The Value of Life in Eng-
lish Law: Revered but Not Sacred?, Legal Studies, Vol. 36, No. 4, p. 658.

10  The same argument is used in ethical debates, as it is pointed out that “[l]ife is finite,
and of unequal length, its completeness and quality vary”. Babi¢, J., 2026, Sanctity of
Life and Deciding for Others, Mortality, Vol. 31, No. 1, p. 199. “Substance” stands for
“completeness and quality” of life.

11 Article 3 of the United Nations Universal Declaration of Human Rights, UNGA Res-
olution 217 A(III), UN Doc. A/RES/217(III) (10 December 1948), (https://www.un-
.org/en/about-us/universal-declaration-of-human-rights, 20. 2. 2026).

12 Article 2 of the European Convention on Human Rights (1950). The article also pro-
vides an exemption as “No one shall be deprived of his life intentionally save in the
execution of a sentence of a court following his conviction of a crime for which this
penalty is provided by law.” European Convention on Human Rights, (https://www.
echr.coe.int/european-convention-on-human-rights, 20. 2. 2026).
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2. VALUE OF STATISTICAL LIFE:
A DEAD-END IN VALUATION OF HUMAN LIFE
FOR THE EUTHANASIA DEBATE

The value of statistical life (VSL) is a methodology used to evaluate
and possibly reduce fatality risks in decision-making processes, regardless
of the decision being made: regulatory policy, infrastructure investment,
product design, research & development of new (life-saving) medication,
etc. This methodology is not an attempt to provide an economic model of
the value of human life, but rather to provide an input to the comprehen-
sive calculation of the costs and benefits of a decision, in which reducing
fatality risk is one of the benefits. Inadvertently, its byproduct is the mon-
etization of the value of human life.

The mechanism for calculating the value of statistical life is rather
straightforward. Suppose that the annual worker fatality risk is 1 in 10,000
(0.01 percent probability) per year; this implies one expected fatality
per year among 10,000 workers. Suppose that, in return for bearing this
risk, workers receive an annual wage premium of USD 300, where this
amount was estimated statistically, controlling for other aspects of the job
and worker characteristics. Given the probability, it is expected that one
worker will be killed during the year, and the total risk premium paid to
10,000 workers is USD 3,000,000.!3 The sum of the risk premium paid
to the workers, or, from the other viewpoint, demanded by the workers,
is the value of statistical life. This does not mean that a single worker is
prepared to be paid USD 3,000,000 to be killed, rather, it reflects the ag-
gregate willingness of all the workers to accept a very small increase in fa-
tality risk. This is exactly the reason why this figure is precisely defined as
“value of statistical life” instead of the “value of human life”. It is not about
dying, but about reducing fatality risk.!4

Methodologically, two pieces of information are required to calculate
the VSL. The first piece of information concerns the fatality risk, i.e., the
probability of fatality if a given choice is accepted, relative to the other

13 This is the example of the VSL calculation provided in Viscusi, W. K., 2018, Pric-
ing Lives: Guideposts for a Safer Society, Princeton & Oxford, Princeton University
Press, p. 8.

14 It was Thomas Schelling (2005 Nobel Laureate in Economics) who introduced the
idea of the value of statistical life as a mechanism for decision-making back in the
1960s. Schelling, T. C., 1966, The Life You Save May Be Your Own, Problems in Public
Expenditure Analysis, Washington, D.C., September 15-16, pp. 25-33. A comprehen-
sive legal treatment of the VSL methodology is provided in Fried, C., 1969, The Value
of Life, Harvard Law Review, Vol. 82, No. 7, pp. 1415-1437.

110 |



Boris Begovi¢, The Economics of the Value of Human Life: A Contribution to the Euthanasia Debate

option. For example, being employed in a high-hazard occupation, com-
pared to a low-hazard occupation, increases the probability of job-related
fatality. Furthermore, cars with different levels of safety equipment exhibit
distinct probabilities of driver death for a given accident severity. All these
probabilities are known ex post, based on the historical death data.!®

The second piece of information is the risk premium. There are two
main ways to obtain information on the risk premiums people require
as compensation for exposure to risk.!'® One path is the revealed-prefer-
ences approach: the preferences regarding risk premiums are revealed in
the market. For example, the magnitude of the risk premiums on the la-
bor markets for jobs with a higher probability of fatality. The conditions
for obtaining this information are very stringent and demanding. First,
there must be detailed labor and wage statistics. Second, a critical condi-
tion: if there is a difference in wages between jobs with different fatality
probabilities, this variable must be econometrically estimated, statistically
controlling for other job and worker characteristics. This means that the
econometric procedure for this estimation is not straightforward, and
there are many pitfalls along the way.

The only country that has sufficient labor statistics for such econo-
metric procedures is the United States. Nonetheless, it was demonstrated
that, due to pitfalls in econometric procedures, among other things, there
are different estimates of the wage risk premium, leading to varying mag-
nitudes of the VSL.!” Furthermore, US government agencies employ VSLs
of significantly different magnitudes for evaluation purposes.

15  For policies that are only proposed (i.e., which will be implemented only in the fu-
ture, if accepted), for the design of future products and infrastructure investments,
the probability of fatality can only be forecasted, meaning the changes in the proba-
bility pro futuro, if the policy is implemented, product materialized and investments
accomplished. Nonetheless, these probabilities are not used in the calculation of VSL;
rather, VSL is multiplied by the estimated probability differences only to monetize
the benefits of saving lives in the cost-benefit analysis.

16  Fatality risk is a typical example of pure risk: the expected value of the outcome is
always negative, therefore it is insurable, and even risk-neutral people require to be
paid a risk premium for exposure to risk. An individual’s risk aversion increases the
premium. Accordingly, the stronger the risk aversion, the higher the required risk
premium. An alternative way to specify the risk premium is the amount people who
are willing to pay to avoid exposure to risk. This is the basis for the insurance pre-
mium in the insurance industry. For more about pure risk and its distinction from
the speculative risk, see Vaughan, E. J., Vaughan, T., 2007, Fundamentals of Risk and
Insurance, 10 ed., New York, John Wiley & Sons, Inc., pp. 6-8.

17  Estimates of VSL, based on the US Census of Fatal Occupational Injuries (CFOI), the
most comprehensive and detailed database, range from USD 4.3 to USD 27.7 million,
with an average of USD 13.1 million (2015 dollars). Viscusi, W. K., 2018, p. 29. There
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The revealed-preferences approach is also used in product markets,
where safer products command a price premium over less safe ones. In
addition to the same methodological issues, the additional problem con-
cerns the interpretation of the results. Suppose that there are two prod-
ucts, e.g., passenger cars, one of which is safer than the other, with a
well-specified difference in fatality probability. Suppose that the safer one,
with all other differences statistically controlled for, is sold for USD 500
more than the other. This is simply information that some people (those
who buy more expensive cars) have reservation risk premiums above USD
500, whereas others (those who buy cheaper cars) have reservation risk
premiums below USD 500 - nothing else. There is only this watershed
value, which is hardly a risk premium, even if the percentage of buyers
who purchase safer vehicles is known. Accordingly, this is a slippery slope
towards estimating the VSL.

Furthermore, the example of safer versus less safe goods provides a
basis for examining the income elasticity of safety. Undoubtedly, safety is
a normal good, so it should be expected that more affluent people have,
ceteris paribus, a higher required risk premium (i.e., reservation risk pre-
mium) compared to the less affluent. Accordingly, the estimate of the VSL
of rich people is bigger than the estimate of the VSL of poor people.

The other method for obtaining risk premium values is the stat-
ed-preferences approach: respondents state their preferences regarding
risk premiums in a survey, typically regarding products. Hence, it is
about answering a hypothetical question about hypothetical choices.
The most significant disadvantage of the stated-preferences approach
is that the hypothetical valuations derived from these surveys may not
reflect the decisions people would make if actually confronted with a
particular risk.!® This is a standard shortcoming of the stated-prefer-
ence approach to any price identification. Nonetheless, this is the only
approach available in all situations where relevant statistical databases
are unavailable, such as detailed labor statistics. As already pointed
out, the USA is the only country in the world, for the time being, with

are various methodological issues that undermine the accuracy of the estimated val-
ues that are mentions in Viscusi’s book. One that is not mentioned in the book is that
the wage risk premium is the reservation price, i.e., the price the worker requires to
accept the fatality risk — only for the most risk averse worker who accepted the job.
Since workers are heterogenous regarding the risk attitude, the reservation risk pre-
mium of all other workers is lower than the wage difference between non-risky and
risky jobs. In short, the risk premium estimate is biased upward.
18  Viscusi, W. K,, 2018, p. 32.
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appropriate statistical databases for labor statistics, which are crucial
to the revealed-preferences approach, since fundamental problems
have been identified in its application to product safety and related
risk premiums. Hence, most research in other countries is based on
the stated-preference approach, though the two approaches are some-
times combined, like in the UK.

A survey of the international estimates reveals that the VSL ranges
from USD 0.8 million (Taiwan) to USD 12.3 million (Pakistan).!® The dif-
ferences are attributable to variations in VSL estimation methods, sample
characteristics (sample size and representativeness), errors and omissions,
income levels (with Pakistan as an outlier), and population risk aversion
across countries. Indirectly, these results demonstrate population hetero-
geneity across countries, at least regarding income levels and risk aversion
(i.e., distinctive attitudes towards risk). Population heterogeneity also ex-
ists within countries, at least regarding income levels and risk aversion,
meaning that individuals’ estimates of VSL, however obtained, differ from
each other.

Nonetheless, the basic philosophy of the VSL is to use a single esti-
mate of the VSL as the monetized value, thereby enabling its inclusion in
the cost-benefit analysis of a policy change or project evaluation. In short,
only an average estimate of VSL is required, and heterogeneity among in-
dividuals must be ignored. This one-size-fits-all approach makes VSL ut-
terly unsuitable for economic valuation of human life as an input for the
euthanasia debate.

Another reason for this insight is that the VSL methodology is de-
signed to evaluate fatality risk and save human lives by incorporating the
monetized value of life into its calculations. It is the very proponents of
this methodology that label the results as the value of “statistical” life, not
human life, which confirms that the VSL model is a dead end, concerning
the euthanasia debate.

Nonetheless, before moving to another economic model of the value
of human life, it is worth noting that the VSL is based on a subjective ap-
proach to valuing human life, i.e., how individuals valuate their own lives.
Although the VSL is discarded as input to the euthanasia debate, perhaps
a subjective approach can be promising. With that hint in mind, attention
turns to the notion of the objective value of human life.

19 Viscusi, W. K., Masterman, C. J., 2017, Anchoring Bias in International Estimates

of the Value of Statistical Life, Journal of Risk and Uncertainty, Vol. 54, No. 2, pp.
103-128.
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3. PRODUCTION THEORY AND THE OBJECTIVE VALUE
OF HUMAN LIFE

The concept of the objective value of human life is based on answering
the following question: how much of the added value would society lose
with the loss of a human life? Accordingly, the economic approach to the
objective value of human life is inevitably grounded in production theory,
a fundamental part of economic theory. Consequently, the first step in this
section is to review the fundamentals of production theory. Then, a formal
model of the objective value of human life is developed, and its outcomes
are analyzed, especially in light of the ongoing euthanasia debate.

3.1. THE FUNDAMENTALS OF PRODUCTION THEORY

Production theory explains how value is created.?’ It focuses on the
transformation of inputs (i.e., production factors) into outputs (i.e., added
value). The primary analytical tool in production theory is the production
function. It describes the relationship between the quantity of inputs and
the (maximum) quantity of output. If it is assumed that there are only two
production factors, capital (K) and labor (L), then the general formulation
of the production function is:

Q=f(K L)

where Q is the quantity of the output, i.e., added value.

One of the most important features of the production function is that
increasing the quantity of inputs, i.e., the production factors employed,
either capital or labor, increases output. Formally, this insight of economic
theory is expressed as an assumption, almost like an axiom: the first par-
tial derivative of output with respect to each production factor is always
positive. In the case of labor as a production factor, this means:

aQ

—>0
oL

hence, every increase in engaged labor inevitably increases output, and
the amount of that increase is referred to as the marginal product of labor.
This means that the engagement of each additional individual increases the
overall added value of the economy, i.e., the society’s added value.?!

20  What follows in this section is the basics of the economic theory of production dis-
closed in standard microeconomic textbooks. Perloff, J. M., 2009, Microeconomics,
5th ed., Boston, Pearson, pp. 152-181.

21  The notion of decreasing returns of labor refers to the decreasing value of the mar-
ginal product of labor with the increase in labor engagement. So, the marginal
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The specific contribution of individual i to the output, i.e., the society’s
added value, in general terms, is basically his/her marginal productivity:??

aQ

where L. is the labor input of individual i. Because the first partial
derivative of the output with respect to labor for individual i is positive,
his/her removal from the labor force (i.e., being without his/her labor
engaged) inevitably decreases the output and, consequently, the soci-
ety’s added value. The more labor engaged, the bigger society’s added
value. Nonetheless, this insight is not specified in time, so it provides
little information about the objective value of human life. For that, the
time component should be included in the consideration. In short, the
total contribution of individual 7 to the society’s added value, i.e., his/her
marginal product over his/her lifespan, is nothing but the sum of annual
marginal products of individual i within that time frame. This approach
provides a basis for formulating an economic model of the objective
value of human life.

3.2. ECONOMIC MODEL OF THE OBJECTIVE VALUE
OF HUMAN LIFE

The time frame is incorporated into the model by introducing the
individual’s annual marginal product values. For the objective value of hu-
man life, only the future values of the individual’s marginal product are
relevant, i.e., only his/her future contribution to society’s added value.
Hence, the added value is considered for each remaining year of the indi-
vidual’s life, each denoted by j, where:

j=12.3,..T

with T being the last year of the expected remaining years of life of
the individual. Inherently, the older the individual, ceteris paribus, the
lower the value of T.23

product is decreasing, but it is always positive. Formally, decreasing returns of any
production factor are expressed with the second partial derivative of output to that
production factor being negative.

22 “Marginal product of labor” and “labor’s marginal productivity” are used inter-
changeably in this paper (as generally in economics).

23 An alternative to the age the individual is expected to live is the end of working age, i.e.,
retirement age. This proposal is rejected in this paper because many people continue to
work and contribute to the society’s added value after retirement age; hence, they still
create added value, i.e., they still contribute to output. It is irrelevant whether they are
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Accordingly, the model of the objective value of human life is:

hE LT ay

where Vl denotes the value of the life of individual i.

The value of the life of individual i in this model evidently is noth-
ing else but the sum of all marginal products in each remaining year of
the life of individual 7, until the condition j = T is met. dQ. / dL . is the
marginal product of individual i in the year j. The value of the marginal
product in future years is converted to its present value by discounting at
the discount rate d.* Accordingly, the further into the future a given year
occurs, the lower, ceteris paribus, the present value of the marginal prod-
uct achieved in that year.

There are several results from this model. The first is that, with age, as
T declines and the individual approaches the inevitable end of his/her life,
the future total marginal product of the individual declines, thereby de-
creasing the objective value of life. This finding is intuitive: as individuals
age, the marginal product of labor declines over the remainder of their life
cycle. This result assumes that the individual’s annual marginal product is
constant over time, i.e., it does not change with age.

Nonetheless, it is reasonable to assume that the annual marginal prod-
uct of the individual varies over time. A very young, inexperienced laborer
has rather low marginal productivity. With age and through learning by do-
ing, experience accumulates; thus, perhaps with some additional training,
marginal productivity increases. Perhaps the peak of marginal productivity,
depending on the profession, is reached in mid- or late-midlife, when an
optimal combination of experience and working capacity is attained. After
that peak, accumulated experience is insufficient to offset the decline in ba-
sic working capabilities, resulting in a decrease in marginal productivity. It
is reasonable to assume that an inverted U-curve approximates a relation
between the age and marginal productivity of an individual.?®

paid for their work effort, as their marginal product exists even if they are not. For ex-
ample, elderly people who temporarily take care of their grandchildren for free, rather
than paid caregivers, still provide the same service and create added value.

24 Discounting of future values into their present value is necessary due to intertempo-
ral preferences. For more on these preferences, discounting and discount rates, see
Fabozzi, E J., Modigliani, E, Jones, E. J., 2014, Foundation of Financial Markets and
Institutions, Boston, Pearson, pp. 180-187. The topic of interpersonal preferences will
be further revisited in the next section of the paper.

25 Age is displayed on the X-axis of the graph with the inverted U-curve, and the mar-
ginal product of the individual is on the Y-axis. The specific shape of the curve de-
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This finding reinforces the previous finding that, for older people, the
objective value of human life declines with age (after the peak marginal
productivity). This is not only due to the lower total marginal product
to be generated during the remaining life cycle due to age, i.e., due to the
declining number of years of life, but also due to the declining annual
marginal productivity of the individual. For younger people, whose mar-
ginal productivity increases with age, the increase in annual marginal pro-
ductivity can compensate for the decline in the individual’s future total
marginal product due to age. Nonetheless, this can occur only until the
peak of marginal productivity is reached.

The second insight is that, due to labor heterogeneity, the marginal
product of one individual differs from that of others. The consequence
is that the objective value of human life differs from one individual to
another. The source of differences in marginal products across individuals
is differences in exogenous, natural, perhaps, at least up to a point, geneti-
cally transmitted gifts (predispositions for cognitive capabilities, for exam-
ple) and investments in human capital (upbringing, education, healthcare,
etc.), which increase an individual’s marginal product. People are differ-
ent. “All men are created equal” is a normative statement that addresses
the universality of basic human rights — not a positive one. Some people
are gifted (e.g., those with a high IQ), whereas others are not. Some are
talented at activities that create added value and income, whereas others
are not. Some people, by their character and capacity to sustain discipline,
are capable of acquiring high human capital; others are dropouts, regard-
less of the opportunities they have been given. Economic theory assumes
that labor heterogeneity is absolute, therefore no two individuals have ex-
actly the same marginal productivity.?® Consequently, no two individuals
have the same objective value of human life.?’

The third result is that, according to the model, the objective value
of human life is a nonnegative variable: it cannot be negative, because,

pends on the profession, i.e., job, and the individual’s talents. For example, it is rea-
sonable to assume that in the case of physical labor and repetitive jobs, the curve is
shifted to the left.

26 The assumption of absolute heterogeneity seems reasonable. Even identical twins,
with the same genetic material, develop into different persons, with different char-
acters, education, and other features, because of different experiences — however tiny
they may be. Even artificial intelligence androids in Ian McEwan’s novel Machines
Like Me, which are created identical, become different as they have experienced dif-
ferent social environments in their “life”; absolutely equal endowments of capital and
labor are beyond even (science) fiction.

27 It can only be by coincidence that factors with countervailing effects produce the
same outcome.

| 117



PRAVNI ZAPISI « Godina XVII e br. 1 « str. 106-143

according to the production theory, the marginal product of labor is al-
ways positive — however small it may be. So, old people, however low their
marginal productivity may be, can still contribute to the society’s added
value. Perhaps, for gravely ill people in the terminal stage of their illness,
marginal productivity is close to zero, if not zero. Nonetheless, it is defi-
nitely not negative.

Given these results, especially the second, a relevant question arises:
is there a way to measure the objective value of human life of an individ-
ual? The answer to this question is based on the economic theory insight
that, in a general equilibrium in perfect markets, the incomes of produc-
tion factors are equal to their marginal products. This means that, in a
perfect, frictionless labor market, wages always are equal to the marginal
product of the labor. In reality, labor markets are not frictionless; never-
theless, an individual’s labor income (wage) is a reasonable approximation
of his/her marginal product. In short, the stream of labor incomes over a
lifetime is the other side of the coin of the stream of marginal products
over a lifetime. It is simply two distinctive viewpoints on the production
process: the creation of value and its consumption.

This insight is very important for addressing a methodological blun-
der that arises when comparing an individual’s current marginal product
to his/her current consumption at a specific moment in life, and/or to the
expected stream of annual marginal products and annual consumption
from that moment to the end of life. This blunder appears in the literature
from time to time, especially regarding the old, ill people with small or
negligible marginal productivity at that moment and a negligible stream
of their future marginal product.?® Accordingly, the objective value of
their life is inevitably small, although not negative. Nonetheless, the fu-
ture stream of their consumption, including the cost of care, medical and
non-medical, may exceed the objective value of their life at that moment,
based on their marginal product.

Does this mean that, in such a constellation, the objective value of
the individual’s life is effectively negative? Is there grounds for distinction

28 A typical example of this methodologically entirely wrong approach is the calculation
of the economic cost of suicide, in which the indirect cost of suicide is “loss of earn-
ings due to the premature death of those who commit suicide”, but it, according the
authors, the benefit of the suicide is saving “the society costs from health care, pen-
sions, social security, and nursing home care, but also individuals who kill themselves
are not the most productive members of society”. Yang, B., Lester, D., 2007, Recalcu-
lating the Economic Cost of Suicide, Death Studies, Vol. 31, No. 4, p. 355. The very
same methodological mistake is made in Palmer, C. S. et al., The Cost of Suicide and
Suicide Attempts in the United States, Clinical Neuropharmacology, Vol. 18, Supp. 3,
pp. S25-S33.
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between the gross objective value of human life, equal only to the stream of
an individual’s marginal products in the future, and the net objective value
of human life, equal to the stream of an individual’s marginal products in
the future, reduced by the stream of his/her consumption in the future?

The answer is straightforward: absolutely not! The point is that the
sum of an individual’s marginal product over his/her lifetime is, in effect,
equal to his/her available income in the same period over the lifetime (due
to the equality of marginal product and wage).?’ This identity holds, re-
gardless of the relationship between future income and consumption at
any given moment, i.e., during only certain periods of the life cycle. The
relationship between total income and total consumption over a lifetime
is examined and explained by the life-cycle hypothesis (LCH), which pre-
sumes that an individual projects a pattern of his/her consumer expendi-
tures based on expected earnings over his/her lifetime.>? In essence, ac-
cording to the hypothesis, an individual decides at every moment of life
which part of his/her income to consume and which to save, since saving
is a voluntary renunciation of consumption - the remaining income is
saved. Accordingly, saving is the positive difference between disposable
income and consumption in a given period.

According to the LCH, when an individual is very young, his/her
consumption exceeds his/her disposable income (since there is no labor
income at all), and the income of the parents or caretakers funds it. In
midlife, with a well-established individual in the labor market and his/
her marginal product substantial, the labor income is substantial, as is the
share of the income saved and invested in various assets.?! In the last seg-

29  The implicit assumption on which the insight is based is that capital income is dis-
regarded. If the capital income is taken into account, especially that of inheritance
(because capital income can also be appropriated due to the invested, i.e., saved labor
income), then the total consumption in a lifetime can be higher than the total labor
earnings over the same period.

30 The LCH, in its initial formulation, was introduced by Franco Modigliani (1985 No-
bel Laureate in Economics), who suggested that consumption and saving decisions
of individuals/households “reflect a more or less conscious attempt at achieving the
preferred distribution of consumption over the life cycle”. Modigliani, E, 1966, The
Life Cycle Hypothesis of Saving, the Demand for Wealth and the Supply of Capital,
Social Research, Vol. 33, No. 1, p. 162. There is empirical support for this hypothesis,
although individuals’ saving behavior is complex and depends on many variables.
The debate about the economics of saving is beyond the scope of this paper, though
an edited volume published at the very end of the 20 century provides a substantial
review of the topic. Schmidt-Hebbel, K., Servén, L., (eds.), 1999, The Economics of
Saving and Growth: Theory, Evidence and Implications for Policy, Cambridge, Cam-
bridge University Press.

31 This saving and investment also includes compulsory contributions to the pension
insurance fund, and mandatory contributions to the health insurance fund, as well
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ment of life, after retirement, the labor income ceases, but there is income
from pension funds, as well as income from returns from the financial
and physical assets invested in through savings during the previous peri-
0d.3? Again, it is an inverted U-curve that explains the pattern, only this
time, it outlines the saving rate: at the beginning of the life cycle, it is neg-
ative because consumption exceeds income, resulting in negative savings;
in the middle of the life cycle, it is positive, as the saving rate is substantial,
and consumption is significantly smaller than income; in the late stages of
the life cycle, it is again negative, because consumption exceeds income.
Nonetheless, the bottom line is that, over an individual’s lifetime, con-
sumption equals his/her income, and total savings are zero.>?

Hence, the point that the (current and future) stream of consumption
of older people becomes greater than their (current and future) stream of
marginal product is entirely irrelevant, because they only consume their
savings in various forms of income and non-paid services: pensions due
to their previous payments to the pension fund, health services not paid
due to their previous payments to the health insurance fund, income due
to the returns on investments in various financial or physical assets, efc.
This relation between marginal productivity and consumption of older
people merely empirically confirms LCH, nothing else.

There are several insights from the economic model of the objective
value of human life from the viewpoint of the euthanasia debate. The
first is that the value of human life in this model is always positive, how-
ever small it may be, or at least nonnegative. Accordingly, the result of
this model may not be the economic grounds for considering euthanasia:
no economic justification for euthanasia can be based on the economic
model of the objective value of human life.

The second insight is that this model of the value of human life is
based on an objective approach. Hence, the person has no say in the eval-

as voluntary investments in the individual’s private health funds, life insurance, and
financial and physical assets, including bank time deposits.

32 It is irrelevant whether the pensions are provided by the “pay-as-you-go” treasury
patterns of government-arranged pension insurance, meaning that the pensions are
funded by the contributions of the current employees, or by private pension funds,
in which pensions are funded by the returns of the assets the pensioners themself
purchased from their savings.

33  This is the prediction of the LCH. Of course, this does not mean that the total life-
time savings are zero in every case and for every individual. Some people live long
enough to make their total consumption bigger than their total labor income; some
people die earlier, for example, immediately after retiring, so their total consumption
is smaller than their total labor income. The LCH prediction for zero total saving is
based on the assumption that individuals do not bequest any wealth to their succes-
sors. Including the bequest motive would make the total lifetime savings positive.
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uation of his/her own life; there is no room for any subjective feeling.
Everything depends on the individual’s marginal productivity, which is,
up to a point, exogenous to the individual. Accordingly, it seems immoral
to propose that the result of this model should be the economic grounds
for considering euthanasia.

The third insight is about the ignorance, folly, and immorality of the
academic contributions whose authors do not comprehend that the in-
dividual’s marginal productivity over a lifetime is equal to his/her con-
sumption also over a lifetime, and that it is a methodological blunder to
compare the two from a certain point in life, specifying ostensibly the net
objective value of human life, demonstrating that there are savings for
the society from the death of a human being, like in the case of suicide
or euthanasia. Again, it is not only deeply immoral but methodologically
wrong. Hence, the conclusion that “[s]uicide should be prevented based
on humane considerations, not on the economic cost involved” demon-
strates a lack of knowledge of basic economics.**

Considering the “potential cost savings” from legalizing euthanasia is
methodologically correct from the point of view of economics, because it
does not include the objective value of human life, but merely compares
two situations: one is the expenses for a medical case with legalized eutha-
nasia and one without it. This calculation is straightforward and can be
easily modelled for given parameters.>® The result is intuitive - that legal-
ized euthanasia can decrease the total costs of medical services, as noted
in the debate before the US Supreme Court in the Washington v. Gluckberg
and Vacco v. Quill cases.>® Nonetheless, this cost comparison approach can
be perceived as a pretense that the cost-saving motive is not only focused
on legalizing euthanasia, but also on encouraging euthanasia and even on
violating the “voluntarily only” principle. This concern, however remote
the possibility, is legitimate. The aim is not to say that cost-saving calcula-
tions of legalizing euthanasia should not be exercised, but to underline the

34  The conclusion is quoted from Yang, B., Lester, D., 2007, p. 355.

35 This is used for the simulation of the costs of health care differences in the US, if
physician-assisted suicide is legalized and introduced, based on the Dutch histori-
cal data, since a series of landmark legal cases, starting with the 1973 Postma case,
have enabled euthanasia in the country by removing criminal liability of the medical
doctors, even before the 2002 legislation (Termination of Life on Request and As-
sisted Suicide Act). It turns out that the cost savings would be negligible: only 0.07
percent of total health care expenditure. Emanuel, E. J., Battin, M. P,, 1998, What Are
the Potential Cost Savings from Legalizing Physician-Assisted Suicide?, New England
Journal of Medicine, Vol. 339, No. 3, p. 171.

36  As the International Anti-euthanasia Task Force specified in its Brief to the Supreme
Court: Brief for Amicus Curiae, “the cost effectiveness of hastened death is as unde-
niable as gravity. The earlier a patient dies, the less costly is his or her care”.
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notion, already mentioned in the introduction of this paper, that “invol-
untary euthanasia” is not euthanasia — but murder.

With all these shortcomings of the economic model of objective value
of human life as an input for the euthanasia debate, the stage is set for the
model of the subjective value of human life.

4. CONSUMPTION THEORY AND THE SUBJECTIVE VALUE
OF HUMAN LIFE

The economic approach to the subjective value of human life is
grounded in the theory of consumption (particularly consumer choice
theory), an integral part of economic theory. Accordingly, the first step is
to review the fundamentals of consumption theory. Then, a formal model
of the subjective value of human life is formulated, and its results are dis-
cussed. One stint in that discussion is the consideration of the economic
theory of (assisted) suicide. The insights from these considerations consti-
tute the economic input to the ongoing debate on euthanasia.

4.1. FUNDAMENTALS OF CONSUMPTION THEORY

The foundation of consumption lies in human needs — both material
and spiritual - i.e., in individual desires, which, generally speaking, are
unlimited.?” Individual needs drive consumption and, in essence, explain
consumer behavior.

Consumption is nothing other than the process of satisfying human
needs. It is consumption that generates utility — a subjective category by
which consumers themselves evaluate the degree to which their needs
are satisfied, i.e., the level of their pleasure/happiness. Since utility is a
subjective category, only consumers - i.e., individuals — determine how
much utility they derive from their consumption decisions. Since con-
sumption generates utility, it brings satisfaction (albeit only to a certain
extent) of their needs. This is the basis for the notion of “consumer sov-
ereignty’, i.e., the inviolability of their decisions regarding consumption,
since only the consumer, not only freely decides what and how much to
consume, but also determines the level of utility they derive from con-
sumption. No one else — no authority, secular or spiritual, state or church
— can do this on their behalf.

37 What follows in this section is the basics of the economic theory of consumption,
focused on the consumer choice mechanism, disclosed in standard microeconomic
textbooks. Perloff, J. M., 2009, pp. 74-110.
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Economics assumes consumer rationality, i.e., rational behavior in
making consumption decisions: in short, consumer choice is a rational
choice. Rational behavior within the framework of economics, i.e., its the-
ory of consumption, exclusively means that the consumer makes decisions
aimed at maximizing his/her total utility, nothing else.>® Thus, consumer
rationality, which enables rational choice, boils down to striving to max-
imize the satisfaction of his/her own needs.* In this way, the consumer
seeks to maximize personal welfare.** From the standpoint of assessing
consumer rationality, it is irrelevant whether the consumer succeeds in
this - rationality boils down exclusively to striving for it.

Preferences describe the consumer’s relation to multiple goods or,
more broadly, to the different sources of utility.#! They show the consum-
er’s relation to the utility derived from the consumption of different goods,
and thereby his/her distinctive relation to goods that can be consumed,
i.e., the relation to the desirability of their consumption.

Preferences are strictly individual: each individual has his/her own
distinctive, unrepeatable preferences — just like fingerprints. Each indi-
vidual chooses which goods to derive utility from, and economics does
not consider the way in which such preferences are formulated. In other
words, in economics, each individual’s preferences are exogenous. Not
only are they exogenous, but analytically they are accepted as given, not to
be discussed, not to be evaluated, which is fully consistent with the sub-
jective character of consumer utility, maximizing it through consumption
decisions.*? Thus, however strange or even bizarre someone’s consump-

38 The notion of ‘bounded rationality’ does not violate the rationality concept; it just
means that utility maximization is not achieved because of some exogenous factor
impacting the consumer decision process, but the process itself is rational, i.e., sen-
sible. “[W]e deem a person boundedly rational if she applies a decision process that
is sensible given her cognitive limitations”. Clippel, G. de, Rozen, K., 2024, Bounded
Rationality in Choice Theory: A Survey, Journal of Economic Literature, Vol. 62, No.
3, p. 995.

39 A necessary condition for the fulfilment of the assumption of rationality is the indi-
vidual’s mental capacity to make a rational choice. That assumption, therefore, does
not hold in cases of severe mental illness, since those who are referred to as “having
lost their minds” can in no way be rational, given that their behavior is not consistent.
Such behavior cannot be explained by economics, so it is excluded from economic
consideration and is not taken into account in this model of the value of human life.

40 Utility and personal welfare are synonyms in economics. In consumption theory,
utility is always the utility generated by consumption and the utility for the specific
consumer, not the utility for someone else.

41  The term “goods” in this paper is used as a shorthand for “goods and services’, aimed
at economy of space.

42 For more about this feature of economics’ consideration of preferences, see Stigler,
G. J., Becker, G. S., 1977, De Gustibus Non Est Disputandum, American Economic
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tion decisions may appear to an outsider, however “irrational” someone’s
choices may seem to others, this does not per se mean that the choice is
irrational, but only that the given individual has specific preferences, i.e.,
a specific utility function.*> In short, the rational consumers choose for
themselves what makes them happy - the kind of consumption, in terms
of quantity and type of goods, that enables that.** Accordingly, there is no
single answer to the question of where a human being seeks happiness.

Consumption and individual preferences are specified by the utility
function, which, in general, in the case of material goods and their con-
sumption, is formulated as:

U=u (X1' Xy Xgpue xn)

where n different material goods are available for consumption. The
utility function expresses a functional, i.e., causal relationship from a var-
iation in the level of consumption to a variation in the level of utility, and
not the other way around. Moreover, it is assumed that every increase in
the consumption of any material good leads to an increase in utility, in
accordance with the “more is better” principle.*>

Review, Vol. 67, No. 2, pp. 76-90. There is a recent deviation from this attitude in
a breakthrough contribution by Kreps, D. M., 2024, Arguing About Tastes: Model-
ling How Context and Experience Change Economic Preferences, New York, Columbia
University Press.

43 This ostensible paradoxical consumer behavior was explained in detail by Becker,
G. S., 1962, Irrational Behavior and Economic Theory, Journal of Political Economy,
Vol. 70, No. 1, pp. 1-13. There is nothing irrational about it, since preferences are not
examined for their rationality.

44  This view of the subjectivity of the utility function and the exogeneity of preferences
is not a feature only of economics, but also of the works of Fyodor M. Dostoevsky. In
the first chapter of Notes from Underground, a text almost programmatically written,
Dostoevsky makes clear his position on the exogeneity of preferences, implicitly chal-
lenging Chernyshevsky’s normative concept of rational preferences — what people’s
preferences ought to be. In the vocabulary of economics, it is clear that Dostoevsky
defends the subjectivity of the utility function, allows individual preferences to be
“irrational” (treats them as exogenous), and yet people rationally - consciously, in
Dostoevsky’s words — maximize utility for those (given) preferences. The straightfor-
ward interpretation of Chapter One of Dostoevsky’s Notes from Underground is that
preferences are beyond rationality. A somewhat dissenting view on Dostoevsky’s atti-
tude to rationality in this chapter is provided by Scanlan, J. P, 1999, The Case Against
Rational Egoism in Dostoevsky’s “Notes from Underground”, Journal of the History
of Ideas, Vol. 60, No. 3, pp. 550-554; Morson, G. S., Schapiro, M., 2017, Cents and
Sensibility: What Economics Can Learn from the Humanities, Princeton & Oxford,
Princeton University Press, p. 151.

45 Thus arises the question of how the equilibrium is established through consump-
tion decisions, since every individual has an incentive to continually increase his/
her consumption. Equilibrium is enabled by constrained income, and therefore, there
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Since preferences are strictly individual, each person has his/her own
utility function, with specific arguments and parameters. Thus, it is always
a matter of a specific, concrete, unique and unrepeatable individual.

Given that the utility function is the main analytical tool of consump-
tion theory, it should be used to formulate an economic model of the sub-
jective value of human life.

4.2. ECONOMIC MODEL OF THE SUBJECTIVE VALUE
OF HUMAN LIFE*6

In order to examine the total utility of individuals, i.e., the level of
their personal welfare, besides material goods (X), it is necessary to in-
clude spiritual goods (Y) in the utility function, since their consumption
significantly impacts the utility of many individuals, as well as suffering
endured by the individual (Z), since suffering is an inseparable part of
life and inevitably impacts utility, and the utility of other individuals (1),
since that utility level may influence the utility of the given individual, as
captured by the interpersonal utility function. Thus, the following utility
function is formulated for individual i:

U=u(X,Y -Z,l)
i [ A ¥ |
where U.is the total utility enjoyed by individual i.
1

X, is the consumption of a composite material good by individual .’
For the consumption of material goods, income is required, in principle,
and consumption is subject to a hard budget constraint. The higher the
level of material consumption, the higher the utility of the individual -
the ‘more is better’ principle applies. The formal expression of this insight
in economics is that the first partial derivative of utility with respect to

exists the hard budget constraint on individual consumption. Naturally, hard budget
constraints differ across individuals — the wealthier consume more than the poorer.

46  This model has already been developed in Begovi¢, B., Teologija i ekonomska nauka
o vrednosti ljudskog Zivota: nepomirljivi pogledi na svet?, in: Jefti¢, A., Viloti¢, M.,
Panteli¢, B., (eds.), forthcoming, Has it Ever Occurred to You That You Might Be
Wrong: Festschrift in Honor of Fr Vladan Perisi¢ On the Occasion of His 70th Birthday,
Belgrade and Alhambra: Biblios Press and St. Sebastian Orthodox Press. This paper
does not modify the previously developed model of the subjective value of human
life; the sole difference is that in the previous paper, this was the only model of the
value of human life that was developed, and it was not used for producing input for
the euthanasia debate.

47 A composite material good is a standard theoretical construct, i.e., a fictitious aggre-
gate good that encompasses all available material goods. The use of such a theoretical
construct in economics, instead of employing a vector of various distinctive material
goods, simplifies the formal analysis without altering its results.
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consumption of a material good is always positive. For biological survival
(mere subsistence), the level of material consumption of an individual
cannot fall below a certain minimum existential threshold.

Y. is the consumption of a composite spiritual good by individual
i. Spiritual goods are very heterogeneous and encompass all immaterial
sources from which an individual derives utility. Consumption of spiritual
goods generally requires some activity, a specific action by the individual
through which such goods are obtained - whether participation in liturgy,
reading a novel, attending a theatre performance, the satisfaction felt from
respecting adopted moral norms, or abstaining from temptation. All of
these actions increase the utility. Unlike material goods, consumption of
spiritual goods usually does not require income, since they are not ac-
quired through market purchase,*® and thus there is no hard budget con-
straint.*” However, there is another constraint: consuming spiritual goods
requires personal engagement, which means time. A day has only 24
hours, and a human life has only a limited number of days.>® Therefore,
although there is no hard budget constraint for consumption of spiritual

48  Therefore, it is customary in economics that the consumption of spiritual goods, i.e.,
the utility derived from such consumption, is referred to as “psychic income’, to dis-
tinguish it from monetary income, which is required for the consumption of material
goods and the utility due to such consumption. For more on psychic income, see
Becker, G. S., 1976, The Economic Approach to Human Behavior, Chicago & London,
University of Chicago Press, pp. 172-173.

49 In some cases, the consumption of spiritual goods may, at least to some extent, be
conditioned by available income and market transactions. For example, a prereq-
uisite for reading a novel is having a copy. That copy is a material good, acquired
through the purchase in a bookstore, which requires some income and is subject to
hard budget constraints. The same applies to a library membership that allows the
borrowing of a copy of the book. However, a copy of the book may also be borrowed
from a friend without any payment. Yet the very deed of reading the novel, reflecting
on what has been read, reconsidering the characters and their motives, contemplat-
ing oneself within the framework set by the author, is indisputably a spiritual good.
For such consumption, no income is required.

50 This constraint demonstrates that time, like any other resource, has its own oppor-
tunity costs. A unit of time used in one way - for example, time spent at a liturgy
- cannot be used in any other way, for any other form of spiritual, or indeed non-
spiritual, consumption. In recent years, with a surge of free services on the Internet,
the importance of time/attention for these services to be consumed has increased
significantly in economic considerations. A comprehensive review of the economic
analysis of attention is provided in Loewenstein, G., Wojtpwicz, Z., 2025, The Eco-
nomics of Attention, Journal of Economic Literature, Vol. 63, No. 3, pp. 1038-1089.
The proposal to include time/attention in the calculation of GDP is elaborated in
Coyle, D., 2025, The Measure of Progress: Counting What Really Matters, Princeton &
Oxford, Princeton University Press.
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goods, there is a hard time constraint.>! As with material goods, the higher
the level of consumption of spiritual goods, the higher the utility enjoyed
by the individual, so the first partial derivative of utility with respect to
spiritual consumption is always positive.

Z, is the “consumption” of suffering by individual i. Suffering, phys-
ical or mental, is defined as pain (physical or mental) that reduces an in-
dividual’s utility. There are two channels through which suffering reduces
utility. One is the direct impact on utility, whether physical pain (due to
illness or injury, for example) or mental pain (due to the loss of a loved
one, for example). The other is indirect: pain prevents consumption of
material and spiritual goods, so consumption, hence utility, is lower than
it would be without the suffering. This second, indirect channel corre-
sponds to the medical notion of “reduced quality of life”. Since all argu-
ments of the utility function, by convention, are positive, a negative sign
precedes Z,, indicating that the higher the suffering, the lower the individ-
ual’s utility. Thus, the first partial derivative of utility with respect to suf-
fering is always negative. Rational consumer behavior, therefore, implies
that the individual is ready to sacrifice some consumption of other goods
(e.g., material goods) to reduce or eliminate suffering. The insight that the
individual would be willing to pay to avoid suffering means that, under a
hard budget constraint, he/she would be willing to forgo part of his/her
material consumption for that purpose.

51 In the cases of some spiritual goods, such as the satisfaction felt from respecting
adopted moral norms or abstaining from temptation, there is no hard time con-
straint, but rather a soft one. In the case of other spiritual goods, it is precisely this
temporal constraint that provides the basis for considering the consumption of ma-
terial and spiritual goods as substitutes. In principle, the more time is allocated to
the consumption of spiritual goods, the less time remains available to the individual
for work aimed at earning the income necessary for acquiring and consuming mate-
rial goods. Conversely, the more time is allocated to work aimed at earning income
required to acquire material goods, the less time remains for spiritual consumption.
The counterpart of such a choice is the substitution between work and leisure, which
every individual faces in the labor market. The existence of unearned income, such
as rent or dividends, weakens the foundation for this approach; yet, bearing in mind
that the consumption of material goods also requires a certain amount of time, with
its own opportunity costs, the consumption of material and spiritual goods still re-
tains — even in the case of unearned income - at least to some extent, the character of
substitutes. I am grateful to Dejan Popovi¢, who pointed out the substitution between
work and leisure as the counterpart of the substitution between material and spiritual
goods. The simple truth that consumption requires time and that time constraint is
harder than any other constraint has been considered in economic theory, as pointed
out in Steedman, 1., 2001, Consumption Takes Time: Implications for Economic The-
ory, London, Routledge.
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I, is the final argument of the utility function of individual i. It indi-
cates an interdependent utility function, meaning that the utility of the
given individual depends not only on his/her own consumption but also
on the utility of others, more precisely, on the perception of that utility.
If the utility of the given individual increases with the utility of the oth-
ers (for example, though not necessarily, loved ones), this is an altruistic
utility function. This can rationally explain benevolence and good deeds
of any kind or scope. Symmetrically, the decline in others’ utility (illness
or suffering of loved ones, for example) reduces the utility of the given
individual. By contrast, if the utility of the given individual increases as
the others’ utility declines, this is a psychopathic utility function, since the
pain inflicted on another person increases his/her utility. Thus, depending
on the specific shape of the utility function, the increase in utility, i.e., the
welfare of the others, may cause either an increase or a decrease in the
utility of the given individual.

The utility function of individual i considered so far is not only a gen-
eral formulation without specified parameters, but also not specified over
time. To consider the total utility the that individual expects to appropri-
ate during his/her remaining lifespan, i.e., his/her forthcoming life cycle,
the model must include a temporal dimension.

Three important notes apply to this procedure:

o First, utility is considered for each remaining year of the individu-
al’s life, each denoted by j, where:

j=1273,.T

with T being the last year of the expected remaining years of life.
Naturally, the older the individual, ceteris paribus, the lower the
value of T.

« Second, since this is about future utility, i.e., about future con-
sumption levels and thus the future values of the utility function’s
arguments, all of them are uncertain. This is an ex ante consider-
ation of future values, so it is considered only the expected value
of utility, E(U), obtained by summing the value of the outcome
multiplied by its probability.

o Third, according to standard economic procedure, already ap-
plied in the previous section of the paper, in the formulation of
the model of objective value of the human life, annual levels of
expected utility in the future must be converted into their present
value, since expected utility in the current year cannot be straight-
forwardly compared to expected utility in the future, for exam-
ple, 30 years hence. It concerns intertemporal preferences, and a
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rational individual values present consumption more than future
consumption.” Likewise, future suffering, say in 20-30 years, is a
lesser evil than present suffering. Therefore, all future flows should
be discounted to their present value.

Accordingly, the subjective value of human life, based on the findings

of consumption theory, is modelled as follows:

- iE [u (Xi'j'yi,j,_zi,j, Ii,j,)]
P~ & (1+d)/

where Vl denotes the value of the life of individual i.53
The value of the life of individual i in this model evidently is nothing

else but the sum of all expected utility values in each remaining year of
the life of individual 4, until the condition j = T is met. Expected utility in
future years is converted to present value by discounting at the discount
rate d. Accordingly, the further into the future a given year occurs, the
lower, ceteris paribus, the present value of the expected utility in that year.
E[u] is the expected utility value, which in the model depends only on the
consumption levels of all four sources of utility in this function.>*

52

53

54

Intertemporal preferences are strictly individual and are embodied in the level of an
individual’s discount rate. For example, a high discount rate of an individual indicates
his/her impatience and a short time horizon; for such a person, utility in the present
moment has far greater value than utility in the future.

This approach to the use of the utility function for modelling the value of human life
is based on the first contribution of its kind: Hamermesh, D. S., Soss, N. M., 1974, An
Economic Theory of Suicide, Journal of Political Economy, Vol. 81, No. 1, pp. 83-98.
The model of human life in this paper is merely an extension and modification of it,
without contradicting it in any way. The differences between the approach in this pa-
per and that in the pioneering academic undertaking of this type are that in this pa-
per, the arguments of the utility function are made explicit, and that discrete changes
(at the level of years of life) rather than continuous changes, with infinitesimal values
of those changes, are employed. Further developments of the basic model of the value
of human life, which includes the probability of failure of a suicide attempt, unneces-
sarily complicate the model, whose aim is to provide input for the euthanasia debate.
These developments will be mentioned in the next section of the paper.

The implicit assumption of this model is the permanent stability of preferences, such
that the specific parameters of an individual’s utility function are identical for each
year of his/her life. This assumption simplifies the model, but the question remains
whether it corresponds to reality, since one would expect an individual’s preferences
to change over time, with age. Abandoning the assumption of stable preferences over
time may challenge some of the model’s results, which will be taken into account in
the further discussion. I am grateful to Nikola Ili¢ for drawing my attention to the
issue of (in)stability in preferences over time.
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Using the utility function to value human life - and utility is a sub-
jective category — makes this model a model of subjective value of human
life. This approach accepts that the value of human life is a subjective cat-
egory, and that the decision about that value belongs exclusively to the
person whose life is in question. In this way, the model of subjective value
of human life not only firmly stands on the positions of individualism,
but also implicitly accepts the unconditional, unreserved, and inalienable
right of every person to his/her own life.

Several conclusions follow from this theoretical model - some of its
results are relevant to the euthanasia debate. First, the value of human
life is based on expectations about the future, about future consumption
and the utility derived from it. Thus, as an individual ages, ceteris pari-
bus (especially regarding the stability of preferences), the value of his/her
life diminishes, given that remaining consumption decreases. Future con-
sumption decreases with the decline of T, as the individual approaches the
inevitable end of his/her life, and therefore the present value of expected
utility from consumption decreases — and with it the value of life. This
finding is intuitive: with age, there remains less utility to be enjoyed in
the future, during the remaining life cycle. Yet this conclusion rests on
the key assumption of stable preferences, which may be questionable. If,
for example, an individual’s preferences change with age so that spiritual
consumption is valued more than before, compared to consumption of
material goods, and in old age more time is available for spiritual con-
sumption, then it should be allowed that the value of human life, based on
expectations of the future, may increase rather than decrease with age.>

In principle, if the assumption of stable preferences holds, the value of
young people’s lives is, for these reasons, significantly greater than that of
older people. This finding is reinforced by the effect of discounting, which
reduces the present value of future flows, especially those in the distant
future, thereby reducing the present value of utility losses from suffering
expected in advanced old age.*® The higher the discount rate d — which,
as already noted, is strictly individual, since it embodies the intertemporal

55 The same applies to the instability of preferences with regard to the significance of
the interdependence of utility functions. One should allow for the possibility that,
with age, people’s preferences shift in favor of the personal wellbeing of others - those
close to them - as arguments of the utility function. The welfare of grandchildren,
their happy childhoods, and their optimism about the future are things young people
cannot take delight in. Of course, the preferences with regard to the significance of
the interdependence of utility functions can also change in the other direction. Age
can cause older people to become more egocentric and selfish. There is empirical
evidence of both directions of transformation.

56  This explains why young people, generally speaking, unlike the elderly, have greater
expectations of the future. Events in the distant future have little present value, and
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preferences of the person - the greater the degree of “impatience”. This
means that the individual pays less attention to events expected in the
distant future, and the extent of this discounting depends on the specific
value of the discount rate d.

Second, as suffering (both current and expected) increases, the value
of human life decreases. This conclusion is intuitive, almost trivial, but it
reinforces the first finding. Suffering is expected to increase with age -
due to illness, reduced quality of life, more pronounced mental distress,
and other factors - so in this way, age additionally reduces the value of hu-
man life. However, this conclusion holds unequivocally only if suffering is
unrelated to spiritual consumption. Otherwise, the conclusion is not un-
ambiguous. The point is that, for many people, enduring suffering is a vir-
tue, so increased suffering gives each individual the opportunity to resist
it, to demonstrate virtue, therefore spiritual consumption, nourishment of
the soul, becomes precisely the act of resisting temptation, of enduring
suffering. It should not be ruled out that the increase in utility of such
enhanced spiritual consumption compensates for the decline in utility due
to suffering and may even increase total utility. Surely every person has at
least once in their life felt the satisfaction at having overcome suffering -
an inseparable part of life.

Third, and building on the previous conclusion, assuming that suffer-
ing nevertheless reduces the total utility enjoyed, regardless of its type and
independent of its cause, human life may, for the individual concerned,
have negative value at a sufficiently high level of suffering. Simply put, the
expected utility of human life under such conditions may be negative. The
possibility that human life has negative subjective value creates the basis
for formulating an economic theory of suicide.

4.3. ECONOMIC THEORY OF (ASSISTED) SUICIDE

The economic theory of suicide is, in essence, elementary. Its basic
finding is that suicide is the consequence of a rational decision by an in-
dividual whose life has negative subjective value, i.e., whose total expected
utility over the remaining life cycle is less than zero.>” Supporting the
claim that this is a rational decision is the insight that, under such circum-

therefore the present value of suffering that may be expected in later years, in deep
old age, is also small. For older people, there is no distant future, only the near one.

57  Since rational choice is involved, this finding does not apply to those who, due to
mental illness, are incapable of making rational choices aimed at maximizing their
(expected) utility. Accordingly, the suicide of those who have departed from rational
thinking cannot be explained by economic theory.
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stances, suicide is merely a special case of maximizing expected utility - in
this case, minimization of expected harm, through elimination. The exist-
ence of negative expected utility depends on specific conditions: the level
of suffering, the level of consumption of all goods that constitute the util-
ity function, and the specific form of the utility function. These economic
theory findings explain various cases in which individuals decide to take
their own lives, provided that it is their rational choice.®®

This insight is a positive, not a normative statement. It solely explains
why and how individuals make a rational decision to terminate their own
life, and in no way advocates that decision. Furthermore, suicide - assisted
or not - is not a violation of the right to life, but rather an act by which
the individual voluntarily renounces that right, without infringing upon
the rights of others.

Formally considered within the economic theory, i.e., the theory of
consumption, death means the nullification of the utility function, i.e.,
with suicide all its arguments vanish.>® Thus, the argument Z vanishes -
the individual is freed from suffering, regardless of its cause or nature.®

According to economic theory, a negative subjective value of human
life, based on negative expected utility for the remaining life cycle, is a
necessary condition for suicide — more precisely, for the rational choice
to commit suicide.®! From the other viewpoint, if the subjective value of

58  For example, the existence of what was once a strong naval tradition, a specific moral
code that the captain goes down with his ship, as a sign of accepting responsibility for
the loss of the vessel under his command, led many captains - especially in the navy
- to remain aboard sinking ships. In this way, they eliminated the shame that would
otherwise have followed them for the rest of their lives, as well as the knowledge that
even after their death, the memory of their improper conduct would endure, since
they had failed to respect the moral code, and did not choose (ritual) suicide. Ac-
cordingly, within this ancient moral code framework, “going down with the ship” was
a rational choice.

59  Since even after a person’s death, the memory of him/her and his/her conduct re-
mains, does not mean that his/her utility function persists after death, but only that,
in making decisions about how to act during life, the individual takes into account
that his/her death would not prevent others from evaluating his/her life; it does not
mean the end of remembrance of him/her. Simply, if the anticipated memory of this
kind were favorable, and if that memory is an argument of the utility function, the
level of utility of that individual during his/her lifetime would increase. Conversely, if
unfavorable, the level of that utility would diminish.

60 The philosophical/ethical debate produced the same insight expressed in its dis-
tinctive terminology. It is “death as a sanctuary from suffering”. Babi¢, J., Smrt kao
utodiste, in: Vacié, Z., (ed.), forthcoming, Eutanazija pro et contra: zbornik radova
saopstenih na naucnoj konferenciji, Belgrade, Srpsko lekarsko drustvo, p. 2.

61 This is the conclusion of the model formulated by Becker, G. S., Posner, R., 2004,
Suicide: An Economic Approach, mimeo, University of Chicago. Their model is built
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human life is positive, i.e., if expected utility is positive, there is no room
for a rational choice to terminate one’s own life. Whether such negative
expected utility is not only necessary but also sufficient for suicide, as-
sisted or not, is a question to be revisited after considering the factors that
may cause expected utility to remain positive even under conditions of
great suffering.

These factors impact the arguments of the utility function, particu-
larly those related to the consumption of spiritual goods and to the in-
terdependence of utility functions. It is precisely the consumption of
spiritual goods that creates a non-negligible possibility that, even under
conditions of harsh suffering, the subjective value of human life remains
positive. This concerns, for example, the Christian moral norm that the
life of every human being is sacred - the meaning of life is life itself. Ac-
cordingly, preservation of life, regardless of the level of suffering, dictates
a categorical imperative for a Christian.

Since such a firm Christian moral norm is incorporated into his/her
utility function, adherence to it creates great satisfaction for the individ-
ual, significantly increases consumption of spiritual goods, and thereby
increases his/her utility. This increase in utility may compensate for the
decline in utility due to suffering, regardless of its cause or form. This is
the basis of the rational, free, and inviolable decision of that (religious)
individual to continue living even under conditions of great suffering. Ra-
tionality, i.e., maximization of utility, is the foundation of such a decision.
Accordingly, the greater the prevalence of Christian moral norms among
the population, i.e., the more deeply they are rooted, the lower, ceteris par-
ibus, the probability of suicide.

The interdependence of the utility function of the suffering individ-
ual with that of his/her loved ones may increase the value of life and pre-
vent suicide. The death of a loved one inevitably causes pain, i.e., a decline
in utility for all those close to the deceased, so continuation of life thereby
increases both their utility and his/her own. Yet, if suffering is caused by

on the contribution of Hamermesh, D. S., Soss, N. M., 1974, pp. 83-98, and operates
under the assumption that every suicide attempt is effective, i.e., that the probability
of survival of a suicide attempt is zero. If that assumption is removed and a non-zero
probability of survival is included in the model, then the negative value of human life
is not a necessary condition for suicide anymore. This was formally demonstrated by
Marcote, D. E., 2003, The Economics of Suicide, Revisited, Southern Economic Jour-
nal, Vol. 69, No. 3, pp. 630-633. If a non-zero probability of survival of a suicide at-
tempt is included in the model, then game theory can be included in the suicide con-
sideration, as was done by Rosenthal, R. W., 1993, Suicide Attempts and Signalling
Games, Mathematical Social Sciences, Vol. 26, No. 1, pp. 25-33. Nonetheless, these
theoretical developments are not relevant to the euthanasia debate.
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the terminal phase of an incurable disease, then it is merely a postpone-
ment of the decline in the utility of loved ones due to the death of the
suffering individual, raising the question to what extent the continuation
of life, however temporary, can increase — or, more precisely, maintain -
the utility level of loved ones. Moreover, in the case of terminal illness,
continuation of life with suffering may reduce the utility of loved ones
who “suffer with him/her”, so death removes that reduction in their utility.
Nonetheless, a stigma that suicide creates in many societies extends to the
suicide’s loved ones, which also enters into the utility function of the indi-
vidual, creating incentives not to terminate his/her life.

In short, although it is clear that the interdependence of utility func-
tions influences the decision of the suffering individual whether to end
his/her life, no unambiguous conclusion regarding the direction of that
influence - whether expected utility, and thus the value of life, will in-
crease or decrease — can be made.

Since it has already been established that the negative subjective value
of human life is a necessary condition for suicide - more precisely, for
the rational decision to take one’s own life - it is necessary to address the
question of whether it is also a sufficient condition.5?

To answer this question, it should be noted that the subjective value
of human life is based on expectations under uncertainty and only ex-
pected future utility is available. Thus, ex ante, no one knows reliably and
precisely what his/her utility will be in the future, and therefore does not
know whether it will be positive or negative. Under such circumstances,
decision-making entails risk, especially when the expected value of life is
negative, but the possibility that it may be positive remains. Since risk is
defined as variability of outcomes, and in this case concerns human life -
in economic terms, the annulment of the utility function and all possible
utilities that could be enjoyed - the level of risk in deciding on suicide is
extremely high. And hope always exists.

Furthermore, the implementation of the decision to end one’s life is
irreversible. It is precisely this irreversibility that deters many individuals
whose subjective life value is negative, i.e., whose expected utility from the

62 From a technical standpoint, it is inevitable that the negative overall expected utility
of life, as a necessary condition for suicide, will be supplemented by the requirement
that it must also be negative in the first observed period (years). This technical con-
dition is a consequence of using discrete values in the model of subjective value of
human life, based on the expected utility function, and thus of the possibility that, for
example, in the first observed year the expected utility of life may be positive, even
though the overall expected utility of life is negative, thereby removing the incentive
for suicide at that moment, i.e., during that year. I am grateful to Marko Paunovi¢ for
pointing out this additional necessary condition.
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remaining life cycle is negative, from committing suicide, even though the
necessary condition for that deed is fulfilled. This demonstrates that the
negative subjective value of an individual’s life is not a sufficient condition
for suicide. Formally speaking, investigation of the sufficient condition for
suicide should be linked to the individuals attitude towards risk. If the in-
dividual is risk-neutral, the necessary condition for suicide becomes suf-
ficient. However, most individuals are risk-averse, and thus the necessary
condition (negative value of human life) is not a sufficient condition for
suicide. The sufficient condition is based on the relative magnitude of the
negative expected utility and risk aversion. If the negative expected utility
is sufficiently large to offset the risk aversion, the sufficient condition is
met. Whether this occurs or not is an empirical question.

After reviewing the three economic models of the value of human
life, it is indisputable that the most suitable model is the model of subjec-
tive value of human life. It even produced a theoretical economic model of
suicide, assisted or not, hence there is no doubt that this approach is rel-
evant for producing economic inputs for the euthanasia debate, meaning
that the remaining two models (VSL and the model of objective value of
human life) will be neglected hereafter.

The economic input to the ongoing euthanasia debate will focus on
the crucial legal issues, emphasizing the dilemmas, and providing eco-
nomic food for thought for other disciplines.

5. CRUCIAL LEGAL IssUE FrRoM
AN EconoMiIcS’ VIEWPOINT

Of all the economic inputs, as already noted, the legal framework that
regulates euthanasia should take into account only the model of subjective
value of human life.%3

The very first input from the economic model of the subjective value
of human life is the proposition that euthanasia, specified in this paper
as “voluntary assisted dying”, should be legalized as the last resort meas-
ure and that the decision-making process should be strictly regulated and
specified in detail by legislation. Accordingly, what should be legalized is

63  The essence of the economic input to the legal issues is inspired by the provisions of
The Terminally Ill Adults (End of Life) Bill, which was submitted to the Parliament of
the United Kingdom on 16 October 2024, since the End of Life Bill is very well-struc-
tured, the most developed and most contemporary piece of (proposed) legislation
in the field. Consequently, the structuring of this section of the paper was a kind of
“reverse engineering” of the End of Life Bill.
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“voluntary euthanasia’, irrespective of whether it is active or passive eu-
thanasia, and irrespective of whether it is euthanasia stricto sensu (where
the physician acts or refuses to act with the aim of ending the life of the
patient) or physician-assisted suicide (where the physician only provides
the lethal substance to be administered by the patient).

The argumentation in favor of this proposition is self-explanatory. In
economics, the value of life is endogenous: it depends on the substance
of that life, and it is specified by the expected value of the utility of the
patient’s remaining lifetime. It is only the individual who makes choices
about his/her utility, both present and expected, since utility is a subjective
category, a matter of an individual’s rational choice.

Since the proposition is that euthanasia should be legalized, the legis-
lation should provide a thorough and detailed legal framework to ensure
that the decision-making process fully complies with the notion of “vol-
untary assisted dying” and to minimize the probability of error or abuse
in the process of making and implementing the decision. The first step is
to ensure that euthanasia is effectively the last resort measure and noth-
ing beyond. Accordingly, euthanasia should be allowed only in the case
of terminally ill patients who contracted an inevitably progressive disease
or illness with death, with all available care and medicines, reasonably ex-
pected in the foreseeable future. The legislation should stipulate a time of
expected death requirement for the euthanasia procedure to be initiated,
for example, that the death is reasonably expected within X months. If
X is too small, then the problem is that the time-consuming procedure
of decision-making could lead to euthanasia being too late or ineffective.
If X is too big, then there is a risk that euthanasia is not the measure of
last resort, and it becomes vulnerable to abuse. One way or the other, the
number of months until death can reasonably be expected must be un-
ambiguously specified in the legislation, given these two countervailing
effects of lengthening the period.®*

The cornerstone objective of the euthanasia decision-making proce-
dure should be to ensure that the eligible patient’s decision is rational, i.e.,
is a rational choice free of coercion and based on all available information.
Accordingly, there are several elements regarding the patients voluntary
rational choice to terminate his/her own life that the legislation should
regulate. The first element is that the patient who initiates the procedure
for his/her euthanasia must be an autonomous person. Accordingly, the
legislation should stipulate the age threshold for such a decision, i.e., the

64 The End of Life Bill specifies that patients eligible for euthanasia have to be suffering
from an illness with death reasonably expected within six months.
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minimum age of the patient for requesting his/her euthanasia, say, al-
though not necessarily, 18 years old.

The second element the legislation should stipulate is that the patient
who initiates the procedure for his/her euthanasia must have the men-
tal capacity to make the decision. The mental capacity criteria should be
specified in legislation. This can be done through euthanasia legislation,
a standalone legislation,%> or the provisions of the Penal Code on prereq-
uisites for the criminal liability of the individual. One way or another, the
patient must meet these precisely specified criteria, as mental capacity is a
crucial prerequisite for a patient’s rational decision. This mental capacity
consists of at least two components: one is cognitive capacity, which can
be impaired by low IQ or by incapacitation due to illness and/or injury,
and the other is mental health, i.e., rationality, understood as the capability
to make decisions that maximize one’s own utility. These two conditions
should be specified cumulatively to confirm the patient’s mental capacity.

The third element is that the legislation should ensure that the pa-
tient’s decision is voluntary, i.e., based on free will and devoid of any co-
ercion. Furthermore, the patient should be fully and unbiasedly informed
about all the elements relevant to his/her illness and euthanasia request.
All available information should be provided to him/her. Based on that,
the patient should make a formal written declaration of both his/her el-
igibility for euthanasia and intent. The declaration should be submitted
to the medical doctor in charge and an independent official, who would
jointly confirm that the patient’s wish is voluntary, informed, and devoid
of any coercion.

The fourth element that the legislation should provide for is a reflec-
tion period for the patient after he/she expresses the euthanasia request
by submitting the declaration, given that the enforcement of this decision,
i.e., ending of life as a consequence, is irreversible. If short, the euthanasia
request must not be a knee-jerk reaction of the patient, which would be
understandable in a surge of extreme suffering. It is not only that some
reflection time is needed before proceeding to the following steps, say a
week or two before the next steps in the procedure are to be taken, but it
is also important that the legislation provides the patient the right to with-
draw his/her request for euthanasia at any time after the request is submit-
ted. This legal provision is critical because the euthanasia declaration is
an “incomplete contract” as considered in economic theory, since contin-

65 For example, such a standalone legislation has been enacted in the UK: the 2005
Mental Capacity Act, (https://www.legislation.gov.uk/ukpga/2005/9/contents, 30. 3.
2026).
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gencies can arise from the moment the declaration requesting euthanasia
is signed and submitted to the moment of euthanasia is implemented.®

As to the fifth element, because the euthanasia implementation is ir-
reversible, it cannot be undone, the euthanasia legislation should provide
a well-developed, detailed specification of the due process of the deci-
sion-making process, which starts with the patient’s request for euthana-
sia. This process must include the patient and their physician, as well as
other officials, particularly those who have not had direct contact with the
patient. The judiciary must also be included in the process, and the final
decision in the process, approving or refusing the patient’s request for eu-
thanasia, should be made by a judge, to safeguard against inappropriate
rush and/or abuse. Nonetheless, there should be a legal provision that eu-
thanasia cases must have absolute priority in terms of timing; in the case
of euthanasia, justice delayed is literally justice denied.

Finally, there is the issue of the legal obligation of a physician to par-
ticipate in euthanasia when the decision is made in a process that complies
with the legislation. It seems unreasonable to impose that obligation on an
individual who has strong moral convictions against euthanasia, at least in
taking active part in the process that ends human life. Accordingly, there
should be no legal obligation for physicians to take active part in eutha-
nasia. Nonetheless, for those physicians who refuse to take active part in
euthanasia, there should be a legal obligation to inform the patient about
other possibilities for enforcement of the decision and to direct them to
physicians who are willing to go along and to transfer the patient’s com-
plete medical documentation, including the euthanasia documentation, to
those physicians. This should safeguard the patient’s rights.

On the fringes of the legal issues regarding euthanasia, there is the
issue of life insurance and the possibility of insurance companies treating
euthanasia as a suicide, which provides the legal ground for them to not
pay out compensation to the next of kin in certain cases of life insurance
policies. There should be a legal obligation on the part of the insurance
companies not to treat euthanasia as a suicide if euthanasia is enforced in
accordance with the law. Whether this obligation should be created by the
euthanasia legislation or the legislation that deals with the financial indus-
try is not an issue relevant to this paper.”

66 The notion of “incomplete contract’, i.e., a contract that does not take into account
all possible contingencies, was introduced in economic theory by Oliver Hart (2016
Nobel Laureate in Economics). Hart, O., 2017, Incomplete Contracts and Control,
American Economic Review, Vol. 107, No. 7, pp. 1731-1752.

67  Another question on the fringes is whether Christian churches, which consider su-
icide a mortal sin that is unrepentable, hence refusing funeral service, would dis-
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6. CONCLUSION AND GUIDELINES FOR FURTHER
RESEARCH

The considerations of the three economic models of human life - the
value of statistical life (VSL), the objective value of human life, and the
subjective value of human life - demonstrated that only the last one, the
model of the subjective value of human life, should provide inputs for the
euthanasia debate.

The economic input to the legal debate, based on that model, is that
euthanasia should be legalized, i.e., “voluntary assisted dying” should be
legalized as a last resort measure, and that the decision-making process
should be strictly regulated and specified in detail by legislation. Accord-
ingly, what should be legalized is “voluntary euthanasia’, irrespective of
whether it is active or passive euthanasia, and irrespective of whether it is
euthanasia stricto sensu (when the physician acts or refuses to act to end
the life of the patient) or physician-assisted suicide (when the physician
only provides the lethal substance to be administered by the patient).

The crucial prerequisite for that kind of euthanasia is that it is volun-
tary. i.e., a free rational choice by an informed patient who maximizes his/
her expected utility, according to the model of subjective value of human
life. In short, the patient must have the mental capacity for requesting eu-
thanasia. This leaves aside all the patients who, for whatever reason, lack
the mental capacity. In all these cases, no “voluntary euthanasia” - the only
form of euthanasia that economic theory supports — can be implemented,
because there is no free will, which is necessary for a rational choice.

Technically speaking, there are two options in such a situation. The
first option is for close relatives, i.e., next of kin (parents, children, siblings,
etc.), to make the euthanasia decision for the patient. However practical this
option may be, it does not fulfil the basic precondition: the patient’s free will
and rational choice. However well-meaning the close relatives of the patient
may be, the asymmetry of information is substantial, and, effectively, they
do not know the patient’s preferences, which is the foundation for rational
choice. The best close relatives can acknowledge is something like “we spec-
ulate what his/her wish is”, which is very far from revealing the patient’s
preferences. At best, this close relatives’ view is nothing but a speculation
of the preferences through a Rawlsian “veil of ignorance”. Accordingly, this
option is not supported by economic theory.58

tinguish euthanasia from suicide. Nonetheless, this issue is beyond the scope of the
paper, as it falls within canon law and church tradition.

68 This is basically the case of paternalism. Babi¢, J., 2026, p. 194. Economic theory’s
attitude towards paternalism is, by and large, negative.
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Moreover, despite the unfavorable position of economic theory toward
this option, there may be a different assessment of the patient’s preferences
by equally close relatives (e.g., the parents if the patient is their child, the
siblings if the patient is their only living parent). There is no simple rule
of thumb in such a situation, meaning that a shortcut that started as a
practical solution ends up at an impasse. Furthermore, the assumption of
a well-meaning close relatives should not be taken for granted, implying
that there is room for abuse in applying this option in cases where the
patient lacks mental capacity and when voluntary euthanasia is infeasible.
Apart from economic theory’s negative attitude, this option does not seem
to be a very promising way forward.

The other option for euthanasia in the case of mental incapacitation
of the patient is an “advance directive”, sometimes referred to as a “living
will’, i.e., a legal document in which a patient ex ante precisely specifies
his/her wishes about medical treatment, to be followed by medical doctors
if the patient becomes either mentally incapacitated or unable to commu-
nicate, or both. A specific form of advance directive can be an “advance
euthanasia directive” - a legal document in which a patient ex ante pre-
cisely specifies his/her wishes that under conditions specified in the docu-
ment, if he/she is either mentally incapacitated or unable to communicate,
or both, his/her euthanasia should be implemented. Economic theory’s
position towards this way forward in the case of a mentally incapacitated
patient is much more affirmative than in the previous case of close rela-
tives deciding for the patient. There are two self-explanatory avenues for
further research regarding an advance directive. The first avenue concerns
the conditions under which an advance directive is issued. It is reasona-
ble to assume that these conditions should be similar to those in which
a declaration of a rational patient with full mental capacity is made. The
problem, nonetheless, is that in the case of an advance directive, much in-
formation is missing because it can be obtained only ex post. Hence, it can
hardly be an informed choice by the (future) patient. This insight should
be taken into account when exploring the first research avenue regarding
an advance directive.

The second avenue for further research regarding an advance di-
rective focuses on the “incomplete contract”, as considered in economic
theory. The point is that an advance directive is far more an “incomplete
contract” than the euthanasia declaration, with contingencies that can
arise and draw a wedge between what has been written in the advance
directive and the patient’s actual conditions. Subsequently, since the pa-
tient is mentally incapacitated, a third party must examine and conclude
to what extent the actual conditions comply with the prescribed condi-
tions of the advance directive. Furthermore, the third party must decide
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whether the compliance is sufficient to merit the implementation of eu-
thanasia. Obviously, if this is the way forward in the event of the patient’s
mental incapacitation, it must be strictly regulated - not only who decides
about the implementation of euthanasia, but also the procedure for the
decision-making process and the safeguards. There are many, many peo-
ple who wish to play God.

In short, both suggested avenues of research are tough and demand-
ing. What a task it is for lawyers, medical doctors, philosophers, anthro-
pologists, et al.! They should not seek the support of economists, as they
can hardly do anything about it. Economic theory firmly stands on the
position that euthanasia should be legalized, aiming to prevent further de-
terioration of the utility of rational patients. Accordingly, only “voluntary
euthanasia” should be legalized.
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EKONOMSKA TEORIJA O VREDNOSTI LJUDSKOG ZIVOTA:
PRILOG DEBATI O EUTANAZIJI

Boris Begovi¢
APSTRAKT

Rad ima za cilj da ispita odnos ekonomske teorije prema vrednosti
ljudskog Zivota, traze¢i odgovarajuci analiticki okvir koji moze dati relevan-
tan doprinos debati o eutanaziji, usredsredeno na njen pravni status, u radu
odreden kao ,dobrovoljno potpomognuto umiranje®, narocito u pogledu
klju¢nih spornih pitanja u toj debati. U radu se razmatraju tri ekonomska
modela vrednosti ljudskog Zivota: model vrednosti statistickog Zivota, mo-
del objektivne vrednosti ljudskog Zivota i model subjektivne vrednosti ljud-
skog Zivota. Ovi modeli su ocenjivani prema svojoj pogodnosti da pruze
relevantne ulazne podatke za debatu o eutanaziji, i samo je model subjektiv-
ne vrednosti prosao vrednovanje. Najznacajniji doprinos tog ekonomskog
modela jeste preporuka da bi samo ,dobrovoljna eutanazija“ trebalo da
bude legalizovana kao krajnja mera, uz strogo regulisan i zakonom detaljno
propisan postupak odlucivanja i sprovodenja. U radu se nude smernice za
odgovarajuc¢u pravnu regulativu, kao i smernice za dalja istrazivanja.

Kljuc¢ne reci: eutanazija, ekonomska valorizacija ljudskog zivota, vred-
nost statistickog zivota, objektivna vrednost ljudskog Zivota,
subjektivna vrednost ljudskog Zivota, legalizacija, dobrovolj-
no potpomognuto umiranje, pravna regulativa.
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JUDICIAL NARRATIVE SOVEREIGNTY:
NORMALIZATION OF EMERGENCY THROUGH
UNCONSTITUTIONAL CONSTITUTIONAL
AMENDMENTS IN TIMES OF CRISIS

Abstract: This paper explores the role of the courts in times of crisis and emergency. It
focuses on the tension between the imaginary conceptualizations regarding the status
of courts in times of normalcy and emergency that exist in the theoretical discourse
and the constitutional anthropology and the empirical ways the courts contribute to the
normalization of emergency in socio-legal practice by justifying crisis and emergency as
“the new normal”. The paper outlines several key constitutional imaginaries related to
the courts in times of normalcy. The imaginaries are structured through analytical re-
construction of the main approaches to the concept of courts provided in modern consti-
tutionalism in pursuit of justifying the proper engagement of courts in the constitutional
crisis management. This reconstruction is meant to produce both novel approaches to
the role of the courts and an original typology of the imaginaries of the courts.

Key words: Narrative, Sovereignty, Emergency, Crisis, Constitutional Amend-
ment, Courts, Constitutional Courts, Constitutional Imaginaries.

1. INTRODUCTION

This paper explores the role of the courts in times of crisis and emer-
gency. It focuses on the tension between the imaginary conceptualizations
regarding the status of the courts in times of normalcy and emergency
that exist in the theoretical discourse, the constitutional anthropology, and
the empirical ways the courts contribute to the normalization of emer-
gency in socio-legal practice by justifying crisis and emergency as “the
new normal”. This is done through the prism of constitutional imaginaries
as epistemic and ordering matrixes.!

*

Professor, Sofia University St. Kliment Ohridski, Faculty of Law; e-mail: mbelov@
uni-sofia.bg; martinbelov@yahoo.com ORCID ID: 0000-0001-9185-9213. This pa-
per is produced as part and funded by the European Union - NextGenerationEU,
through the National Recovery and Resilience Plan of the Republic of Bulgaria, pro-
ject No. bg-rrp-2.004-0008.

1 More about constitutional imaginaries see Ptiban, J., 2018, Constitutional Imaginar-
ies and Legitimation: On Potentia, Potestas, and Auctoritas in Societal Constitution-
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The constitutional imaginaries are socio-legal phenomena that exist
in parallel with the normative-institutional design of the constitutional
order and the ways it is applied in the empirical reality. They do not ne-
gate the structural importance of the institutional design or the durable
patterns of social and political behavior. Rather, they aim to add an addi-
tional layer of meaning, allowing for enhanced understanding of the ways
that people perceive, understand, and organize reality — especially the
constitutionally relevant phenomena in their individual consciousness.
They are also tools for epistemic advancement on how people share and
preserve such structural meaning in the collective constitutional uncon-
scious and in clouds of constitutional meaning and cloud constitutional-
ism?. The constitutional imaginaries are nodes of condensed meaning that
is either broadly shared by the members of the constitutionally framed
community or are imposed by authoritative and semi-authoritative nar-
rators (apex courts, leading theorists, efc.). The constitutional imaginaries
are signifiers of meaning that is abstract, fuzzy, and symbolically loaded.
This symbolic-imaginary bundled meaning has the potential to unfold on
the plains of the normative and the real. Reversely, the constitutional im-
aginaries are containers of meaning that has been induced from the facts
and norms. It has then been wrapped in symbolic-imaginary bundles of
meaning, which are emotionally appealing and can trigger the individual
and collective subconscious. The constitutional imaginaries are epistemic
matrixes because they enable the gaining of additional layers of meaning
and extracting knowledge about the ways people perceive the courts-in-
action and the courts-in-imagination. They are ordering matrixes due to
their role in organizing the public understanding and the durable attitudes
of the public regarding the role of courts in constitutional, legal, and so-
cio-legal orders.?

The constitutional imaginary approach allows us to look at the courts
through an additional epistemic viewpoint. They provide an epistemic
paradigm that derives meaning from the institutional design of the courts
and their broader conceptualization by various theories. It does not ne-

alism, Journal of Law and Society, Vol. 45, No. S1, pp. 30-51; Ptiban, J., 2020, Con-
stitutional Imaginaries: A Theory of European Societal Constitutionalism, Abingdon,
Routledge, pp. 1-251; Komarek, J., 2020, Political Economy in the European Consti-
tutional Imaginary - Moving beyond Fiesole, Verfassungsblog, (https://verfassungs-
blog.de/political-economy-in-the-european-constitutional-imaginary-moving-be-
yond-fiesole/, 18. 3. 2026).

2 See Belov, M., 2022, Constitutional Semiotics: The Conceptual Foundations of a Con-
stitutional Theory and Meta-Theory, Oxford, Hart Publishing, pp. 289-297.

3 The concept of constitutional imaginaries is defined and explained in section 3.1. of
this paper.
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gate previous successful attempts at theoretical conceptualization of the
courts, which have resulted in powerful metaphors, e.g., Ronald Dwor-
kin's Hercules judge* and Martin Shapiros “triad” conceptualization of
the judge.> However, it attempts to provide a more systematic account of
the imaginary dimension of the courts, thus further developing previous
symbolic-imaginary and theoretical approaches. Hence, the constitutional
imaginary paradigm is an attempt to expand the metaphoric definitions of
the courts, which have been used in the past for signifying concrete nor-
mative ideas and models of courts by providing a coherent and upgraded
analytical framework. It should be noted that this paper, while providing
an extensive analysis of various constitutional imaginaries of the courts,
is not claiming to offer an exhaustive typology. The types of imaginaries
outlined in the subsequent parts of the paper are just an invitation for re-
flection on the role of the courts from this particular and innovative per-
spective, which does not prevent the creation of additional forms of imag-
inaries of courts. This paper also builds upon and critically deconstructs
preexisting theories, such as Montesquieu’s conceptualization of the judge
as the “mouth of the law”.

The paper outlines several key constitutional imaginaries related to
the courts in times of normalcy. The imaginaries are structured through
analytical reconstruction of the main approaches to the concept of courts
provided in modern constitutionalism in pursuit of justifying the proper
engagement of courts in the constitutional crisis management. This recon-
struction is meant to produce both novel approach to the role of courts
and an original typology of the imaginaries of courts. Thus, the imaginar-
ies are extrapolated in the context of crisis and emergency.

The analysis starts with clarification of the concepts used as part of
the analysis. It outlines the concepts of emergency, normalcy, and crisis.
It also explains why judicial activism® and unconstitutional constitutional
amendments’ are perceived as conceptual devices in this analysis. Spe-
cial focus is devoted to the concept of narrative sovereignty as the master
tool behind judicial activism, which can be used to normalize emergency
through judicial activism.

4 Dworkin, R., 2003, Law’s Empire, Oxford, Hart, p. 239ff.

5 Shapiro, M., 1981, Courts: A Comparative and Political Analysis, Chicago, University
of Chicago Press.

6 See e.g. Belov, M., (ed.), 2021, Courts and Judicial Activism under Crisis Conditions:
Policy Making in a Time of Illiberalism and Emergency Constitutionalism, Abingdon,
Routledge; Hausegger, L., Urribarri, R., (eds.) 2024, Judicial Activism in Comparative
Perspective, Frankfurt am Main, Peter Lang.

7 See Roznai, Y., 2019, Unconstitutional Constitutional Amendments: The Limits of
Amendment Powers, Oxford, OUP.
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The paper outlines the frames of a theory of narrative sovereignty.
These theoretical assumptions are tested against the performance of a con-
crete apex court functioning as the narrative sovereign. They are proven
at the end of the paper in the context of a case-study presenting the role
of the Bulgarian Constitutional Court (BCC) as the narrative sovereign.

2. How Do Courts NORMALIZE EMERGENCY —
A CONCEPTUAL APPROACH

2.1. NARRATIVE SOVEREIGNTY

Sovereignty represents the structural core of modern constitutional on-
tology. It is a principle, organizing skeleton, but also fundamental narrative
for structuring the Westphalian constitutional order.® Hence, sovereignty
has a normative and ideological role for the construction and functioning
of the constitutional order serving as both ordering and explanatory ma-
trix. It is the socio-political pillar around which the constitutional order is
organized. Sovereignty, together with constitutional supremacy, are the two
main manifestations of hierarchy as an epistemic and ordering matrix of the
constitutional geometry of modern constitutionalism.’

Sovereignty is an object of mythologies of constitutional foundation
and is the core of pivotal normative ideologies. Thus, it is an element of
symbolic-imaginary constitutionalism!® and is signified by constitutional
imaginaries, including constitutional imaginaries of representation.!!

Narrative sovereignty belongs to the entity (person, political player,
office holder, group, etc.) that is capable of imposing the framing and fun-
damental narrative of the constitutional order. This is the narrative that
structures the constitutional discourse and serves as a pillar around which
the overall perceptions of the members of the constitutionally based so-
cio-political community are organized. Narrative sovereignty consists in

8 See e.g. Jackson, R., 2007, Sovereignty: The Evolution of an Idea, Cambridge, Polity;
Jouvenel, B. de, 1998, Sovereignty: An Inquiry into the Political Good, Liberty Fund;
Krasner, S., 2024, Sovereignty: Organized Hypocrisy, Princeton, Princeton University
Press. For the concept of Westphalian constitutionalism, see Belov, M., 2022, Three
Models for Ordering Constitutional Orders, Pravni zapisi, No. 2, pp. 361-387.

9  See Belov, M., 2022, Constitutional Semiotics: The Conceptual Foundations of a Con-
stitutional Theory and Meta-Theory, Oxford, Hart Publishing, pp. 241-314.

10 Ibid., pp. 107-197.

11  See Belov, M., Imaginaries of Representation: There and Back Again, in: Belov, M.,
(ed.), 2025, Representative Democracy in Flux: Deconstructive Narratives from a Legal
and Constitutional Perspective, Abingdon, Routledge, pp. 17-49.
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the ultimate control over the narrative that serves as main epistemological
story of the legal, socio-legal, and imaginary aspects of the constitutional
order. Usually, many players are engaged in battles over the narrative;
these are battles for the constitutional past (at times amounting to consti-
tutional memory wars), the constitutional present, and the constitutional
future. They attempt to impose a leading, official story that is sufficiently
convincing for the people and can claim legal validity. This story or nar-
rative is signified in the constitutional text and texture via textual, visual,
and performative signifiers. The imposition of an official narrative re-
quires not only and even not necessarily the existence of substantial con-
vincingness derived and shared rationally. The key to the imposition of
the narrative is the emotional control and the affectual predominance in
the constitutional conscious, subconscious, and unconscious. Hence, the
battle over the narrative is both rational and emotional, intellectual and
intuitive. It is a battle for the control of the means of imposing valid law,
but also a war for the emotions and affectual attitudes that are activated
and sustained via constitutional imaginaries.

Consequently, narrative sovereignty comprises the control over the
ultimate constitutional narrative. It is achieved and sustained through the
activation of emotions and imaginaries via the recourse to deeper levels
of consciousness and control of awareness. Constitutional imaginaries are
signifiers of emotional experience and condensed meaning.

2.2. EMERGENCY, CRISIS, NORMALCY,
AND NORMALIZATION OF EMERGENCY

Crisis is a multifaceted phenomenon: it is an empirical phenomenon
unfolding in the realm of facts; it is a legal phenomenon that is indirectly
regulated by law through emergency and its various regimes; and it is also
an imaginary phenomenon because it is represented in the individual and
collective conscious, subconscious, and unconscious via forms of con-
densed, emotionally appealing, intuitive meaning that can be defined as
imaginaries. These crisis imaginaries are signified through textual, visual,
and performative meaning.

Crises can have legal and extralegal dimensions. A legally relevant
crisis is regulated by public law — mostly constitutional and to lesser ex-
tent administrative law and other branches of pubic law (e.g., financial law
in the case of financial crises). A constitutional crisis projects itself in the
legal, socio-legal, and imaginary dimensions of the constitution and con-
stitutional law. Thus, it is manifested in rational and textual constitution-
alism, but also in emotional, symbolic-imaginary, visual, and performative
constitutionalism.

148 |



Martin Belov, Judicial Narrative Sovereignty

There are various imaginaries of crisis. Some of them are tools for al-
location of the crisis in space-time through consciousness.!? Crisis can be
imagined as a singular phenomenon. It can be perceived as a unique event
that distorts the fabrics of normalcy, occurs suddenly and unexpectedly,
and divides the space-time into the realms of “before” and “after”. A crisis
can also be experienced and explained as a linear event that unfolds and
gains momentum in space-time after an initial decisive push produced by
a triggering event. A crisis can also be conceived as a cyclic and recurrent
event. In this case it unfolds in alternating phases of normalcy and emer-
gency. A cyclic crisis produces a sense of entrenchment of crisis in overall
normalcy,!3 thus leading to the normalization of crisis. This is because in
a cyclic imaginary crisis and non-crisis alternate, thus embedding crisis as
part of normalcy.

In that regard, there are three types of imaginaries of normalcy: the
first is normalcy-as-non-crisis, the second is normalcy as standard with
elements of (singular, linear, or cyclic) crisis embedded in overall crisis
cycles, and the third is crisis as normalcy where crisis is the norm and
non-crisis is the exception.!* This third imaginary can be related to con-
cepts such as constitutional polycrisis and emergency constitutionalism.!®

The imaginary of normalcy-as-non-crisis suggests that the crisis is
an entirely extra-legal and non-constitutional phenomenon: the constitu-
tional space-time is organized as fabrics of normalcy; emergency is unca-
pable of normalizing the crisis since the crisis is fully incompatible with
any form of normalcy.!®

12 See Belov, M., Pulsing Constitutionalism and the Dichotomy between Dark and Bright
Constitutionalism as Driving Force in Constitutional Space-Time, in: Belov, M., (ed.),
2026, Legal Imaginaries of Crisis and Fear, Abingdon, Routledge, pp. 297-307.

13 See Agamben, G., 2019, Homo Sacer II, Sofia, Critique and Humanism Publishing
House (in Bulgarian); Durantaye, L. de la, 2009, Giorgio Agamben: A Critical Intro-
duction, Redwood City, Stanford University Press, pp. 335-365.

14  See Belov, M., Crisis as Opportunity and Emergency as Normalcy in Transformative
Age, in: Belov, M., (ed.), 2026, Constitutional Polycrisis and Emergency Constitution-
alism, London, Palgrave, pp. 1-23.

15  See Belov, M., 2023, The Conceptual Shapes of Constitutional Polycrisis: Deconstruc-
tion, Asymmetries and Post-Modern Anxieties of Constitutional Normalcy, Irish Ju-
rist, Vol. 70, pp. 393-410; Belov, M., 2023, Rule of Law in Europe in Times of Consti-
tutional Polycrisis, Constitutional Polytransition and Democratic Discontent, Diritto
pubblico comparato ed europeo, Rivista trimestrale, Vol. 25, No. 3, pp. 875-884; Belov,
M., (ed.), 2026, Constitutional Polycrisis and Emergency Constitutionalism, London,
Palgrave.

16  See Schmitt, C., 2005, Political Theology: Four Chapters on the Concept of Sovereignty,
Chicago, University of Chicago Press, p. 5; Benjamin, W., 1999, Gesammelte Schrif-
ten, Vol. 1.1, Frankfurt am Main, Suhrkamp, p. 179; Benjamin, W., 2003, Uber den
Begriff der Geschichte, textz.com, (http://www.burg-halle.de/home/129_baetzner/
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The imaginary of predominant normalcy, with possible ruptures of its
continuum via crisis, dominates the constitutional discourse. It suggests
that while normalcy - defined explicitly or implicitly by the constitution
— is the rule, the crisis is a possible exception. A crisis is a temporal ex-
ception from normalcy and can be normalized in a certain narrow frame-
work and as a matter of exception — through emergency. The emergency
is a temporally and spatially limited instrument for partial normalization
of crisis.

The imaginary of crisis and emergency as normalcy is grounded in
the belief of the overwhelming nature of crisis. This imaginary and emo-
tional approach to constitutional order implies that crisis is an inevitable,
perpetual, multifaceted and overwhelming phenomenon. This situation
can be defined as a constitutional polycrisis conceived not as unique and
transformative events in the context of civilization shift and constitutional
polytransition,!” but rather as a durable, long-lasting, and persistent pro-
cess. Thus, crisis as normalcy can be managed only through emergency
constitutionalism!® as a holistic legal response. This shifts normalcy and
transforms emergency and its forms, procedures, and regimes into the
“new normal”

Emergency is the legal response to crisis. It is the constitutional
model for crisis management. Most constitutions provide for different
types of emergency - institutional, formal, and procedural modalities
through which emergency facilitates crisis management, with various
safeguards for human rights. The constitutional models of emergency are
then further developed by acts of parliament, acts of government, judicial
decisions, etc. Conversely, the institutions for crisis management through
emergency regimes are supposed to act within the framework of the
emergency regimes and the types, forms, and procedures provided by the

SoSe_2017/benjamin_Ueber_den_Begriff_der_Geschichte.pdf, 23. 8. 2023); Kist-
ner, U, 2011, The Exception and the Rule: Fictive, Real, Critical, Telos, Vol. 157, pp.
43-59.

17  See Belov, M., 2023, Rule of Law in Europe in Times of Constitutional Polycrisis,
Constitutional Polytransition and Democratic Discontent, Diritto pubblico comparato
ed europeo, Rivista trimestrale, Vol. 25, No. 3, pp. 875-884.

18  See Belov, M., Rule of Law and Democracy in Times of Transitory Constitutional-
ism, Constitutional Polycrisis and Emergency Constitutionalism: Towards a Global
Algorithmic Technocracy?, in: Belov, M., (ed.), 2023, Rule of Law in Crisis: Consti-
tutionalism in a State of Flux, Abingdon, Routledge, pp. 21-47; Belov, M., Mastering
emergency situations: The activist role of the Bulgarian Constitutional Court in rede-
fining the constitutional design of war, state of siege and state of emergency, in: Belov,
M., (ed.), 2021, Courts and Judicial Activism under Crisis Conditions: Policy Making
in a Time of Illiberalism and Emergency Constitutionalism, Abingdon, Routledge, pp.
171-194.

150 |



Martin Belov, Judicial Narrative Sovereignty

constitution. If they begin to master emergency regimes and impose their
stories and versions of crisis, emergency, and normalcy, they act as narra-
tive sovereigns. In such cases, they go beyond the constitutional models of
emergency and the constitutional allocation of the relationships between
crisis, emergency, and normalcy. More specifically, courts performing as
normative story tellers become narrative sovereigns producing unconsti-
tutional constitutional amendments through judicial activism.

2.3. UNCONSTITUTIONAL CONSTITUTIONAL AMENDMENTS
PRODUCED THROUGH JUDICIAL ACTIVISM STEMMING FROM
NARRATIVE SOVEREIGNTY OF THE APEX COURTS

All constitutions provide a model for their amendment or for the
adoption of a new constitution. Unconstitutional constitutional amend-
ments occur when the preconditions, forms and procedures for constitu-
tional reform are not observed.

Unconstitutional constitutional amendments can be accomplished by
political institutions. This can happen when a constitutional amendment
is not adopted by the required institution (e.g., special covenant, constit-
uent or Grand National Assembly) or when it is produced circumventing
the formal and procedural rules (e.g., by non-observing the required quo-
rum, majorities, or number of voting etc.). Unconstitutional constitutional
amendments may occur also through the circumventing of a compulsory
constitutional referendum or lack of approval of the constitutional amend-
ments by multiple subsequent parliaments. To sum up, an unconstitutional
constitutional amendment is a constitutional amendment that contradicts
the model for constitutional reform provided by the constitution. This can
differ according to the institutional, formal, and procedural requirements
provided by the specific constitutional model of the constituent power.

Traditional theories of constituent power reject the engagement of in-
stitutions of constituted powers, e.g., the apex courts,!? in constitutional
reforms. Thus, the courts and even the apex courts (supreme courts and
constitutional courts) are not allowed to carry out the so-called “virtual
amendment” of the constitution.?’ This consists in implying of meaning

19 For the concept of apex court see Schlegel, St. Activism as Defence: The Role of
Courts in Shaping the Relationship between Constitutions and International Law.
A comparison of the apex Courts of Switzerland, Germany, and Austria, in: Belov,
M., (ed.), 2022, Courts and Judicial Activism under Crisis Conditions: Policy Making
in a Time of Illiberalism and Emergency Constitutionalism, Abingdon, Routledge, pp.
43-61.

20  See Massey, L. P, 1972, The Process of Amendment and The Constitution. A Study in
Comparatives, Journal of the Indian Law Institute, Vol. 14, No. 3, pp. 407-419.
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in the constitutional concepts by virtue of constitutional interpretation by
the constitutional or other apex courts, without formal amendment of the
constitutional text. Hence, the traditional theory of constituent power at-
tempts to prevent the narrative sovereignty of the courts by prohibiting
their engagement in virtual amendment of the constitution.

The capacity to accomplish virtual constitutional amendments results
in judicial activism, which transforms the courts into political players, fos-
tering their engagement in battles for control of the overarching and fram-
ing constitutional narrative. Thus, judicial activism is an instrument for
the production of unconstitutional constitutional amendments through
(mis)use of the open texture of the constitutional provisions and narrative
control, resulting in narrative sovereignty.

It must be noted that virtual amendments of the constitution, al-
though incompatible with traditional understandings of the role of con-
stitutional courts and the separation between constituent and consti-
tuted powers, do not necessarily result in unconstitutional constitutional
amendments. Such amendments occur when constitutional courts clearly
depart from the meaning of the constitutional provisions and/or approve
unconstitutional constitutional amendments carried out by another insti-
tution. This is the case, e.g., when the parliament adopts a new emergency
regime through an act of parliament, which contravenes the constitutional
model of emergency and the models of emergency provided as an exhaus-
tive list by the constitution. This has been the case in Croatia and Bulgaria
where the constitutional courts approved such unconstitutional new re-
gimes of emergency adopted during the COVID-19 pandemic.?!

3. CONSTITUTIONAL IMAGINARIES OF THE ROLE
OF COURTS AND THEIR IMPLICATIONS
IN THE CONTEXT OF CRISIS AND EMERGENCY

3.1. THE CONCEPT OF CONSTITUTIONAL
IMAGINARIES IN A NUTSHELL

Constitutional imaginaries are containers of condensed meaning.
They serve as proxies of meaning spanning the realms of the legal, the so-
cio-legal, the theoretical, and the imaginary aspects of constitutionalism.
They are nodes in a web of constitutional consciousness that organizes

21  See Gardasevic, Dj., Activism of the Croatian Constitutional Court and COVID-19:
A Bridge Too Far, in: Belov, M., (ed.), 2021, Courts and Judicial Activism under Crisis
Conditions: Policy Making in a Time of Illiberalism and Emergency Constitutionalism,
Abingdon, Routledge, pp. 194-213; Belov, M., 2021, pp. 171-194.
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meaning in the form of cloud constitutionalism.?? The clouds of consti-
tutional meaning are the transpersonal containers of meaning that frame
the collective constitutional consciousness. In that regard, both constitu-
tional imaginaries and clouds of constitutional meaning are containers of
meaning and forms for the manifestation of the phenomenology of consti-
tutional consciousness.

The constitutional imaginaries are symbolic-imaginary signifiers of
constitutional meaning derived from the permutations of the constitu-
tional consciousness in the realms of valid law, social life, and emotional,
affectual, intuitive, and imaginary experience. They are organized in a
network of imaginaries that signifies constitutional meaning in a quantum
manner. The clouds of constitutional meaning are forms for organiza-
tion of cloud constitutionalism. Cloud constitutionalism is the imaginary
container of constitutional consciousness in the process of its permanent
quantum unfolding and projection in space-time.

In parallel to this conceptual essence, constitutional imaginaries also
have a pragmatic aspect consisting in their role for organization and un-
derstanding of the constitutional order. Constitutional imaginaries serve
as epistemic nodes in a web of meaning and tools for organization of the
understanding of the constitutional actors. These are the people acting in
different roles as citizens, office holders, civic activists, etc. Constitutional
imaginaries organize understanding of the quantum unfolding of consti-
tutional phenomena in a way that combines their rational and emotional,
intellectual and intuitive, pragmatic and symbolic-imaginary understand-
ing. Constitutional imaginaries are induced, derived from, and recon-
structed through their manifestations in space-time where their quantum
meaning is signified through norms, institutions, facts, and ideals, emo-
tions, affects, and symbols.

This paper outlines the main constitutional imaginaries of courts as
central phenomena (institutions, players, normative constructs, and em-
pirical performers) of the constitutional order.?? At the same time, it ex-
poses the adequacy and epistemic capacity of these imaginaries to explain
the role of courts in the context of crisis and emergency. It should be men-
tioned that “judge” and “court” are used at times synonymously and on
other occasions as different concepts. This is because the judges and the
courts are addressed in this perplexed and intermingled way by the con-

22 See Belov, M., 2022, Constitutional Semiotics: The Conceptual Foundations of a Con-
stitutional Theory and Meta-Theory, Oxford, Hart Publishing, pp. 289-297.

23 For alternative imaginaries of courts, see Gava, J., 2001, The Rise of the Hero Judge,
University of New South Wales Law Journal, Vol. 24, No. 3, p. 32.
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stitutional imaginaries produced in constitutional and political theory or
in collective constitutional consciousness. It should be noted that this clas-
sification of constitutional imaginaries is not exhaustive. There are also
other rather important approaches to understanding the role of courts and
judges from metaphorical, imaginary, and typological standpoints. There
are court typologies proposed from conceptual, comparative, historic and
other perspectives. However, most of them do not employ the constitu-
tional imaginary approach that I try to offer in this paper. Here one can
mention the famous triad scheme proposed by M. Shapiro,>* the evolu-
tionary typology of Laurence Tribe, efc.

The first three imaginaries outlined below represent the courts as
institutions massively shaped by and allocated in rational and textual
constitutionalism.?> Thus, they are embedded in the rationalist entrap-
ment of Modernity?®. They are variations stemming from rationalist,
positivist, and systemic thinking. Hence, they are interrelated - in var-
ious ways and to different extents — with the predominant schools of
legal thought — namely legal positivism, legal institutionalism, and sys-
tem theory of law.?” Some of them can also be related to other doctrinal
paradigms as well. For example, the Begriffsjurisprudenz is traditionally
embedded in German pandectism and the German historical school, but
its climax, under Bernhard Windscheid, resulted in a particular variant
of legal positivism.

The final section discusses constitutional imaginaries devoted espe-
cially to the constitutional courts. They are related to a certain extent to
the overall imaginaries of courts. For example, the imaginary of the con-
stitutional courts as just courts and the imaginary of the constitutional
court as a negative legislator are variants of the imaginary of the judge
as the “mouth of the law” and the courts as syllogistic law-administering
and law-implementing machines, and the imaginary of the courts as legal
computing machines. The imaginary of the constitutional court as a pos-
itive legislator is related to the imaginary of courts as system agents and
the imaginary of the courts as narrative sovereigns.

24  Shapiro, M., 1981, Courts: A Comparative and Political Analysis, Chicago, University
of Chicago Press.

25 Ibid., pp. 55-107.

26 Ibid., pp. 49-55.

27  For a very interesting modern conceptualization of the role of courts with regard to
the impact of automation of the judicial process, see Kelemen, K., Miranda, L. de,
2024, Courts as Anthrobots: Learning from Human Forms of Interaction to Develop
a Philosophically Healthy Model for Judicial Automation, International Journal for
Court Administration, Vol. 15, No. 2, p. 1.
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3.2. THE IMAGINARY OF THE JUDGE AS THE “MOUTH
OF THE LAW” AND THE COURTS AS SYLLOGISTIC LAW-
ADMINISTERING AND LAW-IMPLEMENTING MACHINES

The imaginary of the judges and the courts as the “mouth of the law”
(la bouche de la loi) is probably the most traditional, well-established,
powerful, and wide-spread judge-related imaginary in constitutional mo-
dernity.?® It was proposed by Charles de Montesquieu in his book The
Spirit of Laws (De lesprit des lois). This imaginary represents the judge and
the courts as fully politically detached and even sterile institutions?®. They
are deprived of any political discretion on the meaning of law. According
to Montesquieu, the power of the judges is inexistent,*° at least in politi-
cal, discretionary, and socio-constructive sense. The judges and the courts
are law-implementing machines that are focused on the function of im-
plementation and control of application of laws. They administer justice
in simple, transparent, non-discretionary, and syllogistic ways. The courts
are deprived of any instruments for implying of meaning. Law is under-
stood in an entirely non-quantum way: predetermined, clear, definitive,
and unambiguous. The legal order is conceptually predetermined and on-
tologically bound by the will of the nation functioning as a “secular God”
and speaking through the mouth of the parliament and possibly other
political institutions.?! This concept was later developed in representative
democratic®? and radical democratic ways in the post-revolutionary age,
in the course of the “long 19" century”3* However, both trends preserve
the role of courts as politically sterile law-implementing devices.

28  For e recent critical analysis of Montesquieu’s theory of separation of powers and the
conceptualization of the role of courts it provides, see Claus, L., 2004, Montesquieu’s
Mistakes and the True Meaning of Separation, University of San Diego Public Law
and Legal Theory Research Papers Series, Art. 11.

29  See also Spruk, J., 2024, Montesquieu’s Image of a Judge in the Light of the Separation
of Powers Doctrine, Pravnik, Vol. 79, Nos. 1-2. pp. 69-85.

30 According to Montesquieu, “Of the three powers we have spoken of, that of judging
is in some way null” (‘des trois puissances dont nous avons parlé, celle de juger est
en quelque fagon nulle’). See Montesquieu, C., 2010, De LEsprit Des Lois, Whitefish,
Kessinger Publishing, pp. XI, 6. For different roles and figures of the judge in Mon-
tesquieu’s theory, see also Spector, C., 2015, La bouche de la loi? Les figures du juge
dans L'Esprit des lois, Montesquieu Law Review, No. 3, pp. 87-102.

31 See Belov, M., Imaginaries of Representation: There and Back Again, in: Belov, M.,
(ed.), 2025, Representative Democracy in Flux: Deconstructive Narratives from a Legal
and Constitutional Perspective, Abingdon, Routledge, pp. 17-49.

32 See Carrese, P, 2003, The Cloaking of Power: Montesquieu, Blackstone, and the Rise of
Judicial Activism, Chicago, University of Chicago Press, pp. 11-105.

33  See Hobsbawm, E., 1996, The Age of Revolution: 1789-1848, New York, Vintage.
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The judge cannot play with the meaning contained in law. The mean-
ing is stable, unchangeable, univocal, and impossible to be shifted, e.g,
through interpretation, virtual amendment or other techniques for judi-
cial law-making. Even if this is possible, the judge is prohibited from per-
forming as an implicit policy-maker through interpretative tool-kits and
tactics. Interpretation is either prohibited or limited to grammatic and
systematic interpretations, which should not vest judicial discretion for
linguistic maneuvering.

The imaginary of the judge as the “mouth of the law” is supplemented
with the imaginary of the judge as a syllogistic law-administering and
law-implementing machine. This second imaginary is inspired by the Ar-
istotelian syllogistic logic.3* It is also manifested in the Roman sententia
Da mihi factum, dabo tibi ius (“Give me the facts and I will give you the
law”). It suggests the automatic delivery of legal solutions once the facts
are subsumed under the norm. The judge is just the medium, channel or
facilitator of this process of subsuming the facts under the norms. The
imaginary of the judge as a syllogistic law-administering and law-imple-
menting machine is a logical and pragmatic extension of the substan-
tial-political claim by Montesquieu and his followers.

Consequently, we are confronted with an early modern liberal imag-
inary, organized around the theories of Montesquieu and Aristoteles. It
emerged in the early phases of modern Western constitutionalism, assign-
ing meaning to the role of courts in constitutional Modernity and their
function in the “new regime”, established after the bourgeois revolutions
that marked the constitutional transition brought about by the industrial
and mobility revolutions of the 18 and 19™ centuries.

According to this imaginary, the courts are technocratic institutions
of secondary importance in the overall scheme of the constitutional and
political order. They are fully subjugated to the fundamental political de-
cisions adopted by the political institutions speaking on behalf of the sov-
ereign (the people, the nation, the monarch, etc.). Thus, the imaginary of
the courts as “the mouth of the law” and syllogistic law-administering and
law-implementing machines is entrenched in Westphalian constitution-
alism.>> The imaginary of the courts as the “mouth of the law” and the

34  For more on Aristotelian syllogistic logic, see Novaes, C. D., The Dialogical Roots of
Deduction: Historical, Cognitive, and Philosophical Perspectives on Reasoning, Cam-
bridge, Cambridge University Press, pp. 108-130.

35 See Belov, M., Judicial Dialogue: Westphalian or post-Westphalian Constitutional
Phenomenon, in: Belov, M., (ed.), 2019a, Judicial Dialogue, The Hague, Eleven, pp.
25-51; Belov, M., Global Rule of Law instead of Global Democracy? Legitimacy of
Global Judicial Empire on the Edge between Westphalian and post-Westphalian
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courts as syllogistic law-administering and law-implementing machines is
combined well with the imaginary of the legal order as a perfect, non-con-
troversial, logical, rational, and textual system of rules (organized as a
normative and institutional system) and with the imaginary of the parlia-
mentary government as a rational, logical, and systematic chess board.?¢
Together they form the rationalist-textualist imaginary matrix of Western
Modernity, leading to its “rationalist entrapment”3’

The imaginary of the courts as “the mouth of the law” and syllogistic
law-administering and law-implementing machines implies that the courts
must remain fully neutral in the event of crisis and emergency. They must
entirely follow the political directives adopted by the political institutions
in range of forms - acts of parliament, executive orders, etc. Thus, the
courts have no role in managing the crisis and emergency. They are just
channeling the will of the parliament, the government, the ministers and
controlling the formal-procedural legality of the crisis management.

3.3. THE IMAGINARY OF THE COURTS
AS LEGAL COMPUTING MACHINES

This is another imaginary that frames the courts as technocratic and
policy-detached law-implementing institutions. This imaginary represents
the courts as technocratic promotors of normalcy embedded in law-as-hu-
manitarian-mathematics.?® It implies that normalcy is a textual, logical,
rational phenomenon that frames the social and legal world as a natural
science matrix. Normalcy stems from order and order is a predetermined,
systemic, logical, and non-quantum phenomenon.

In this regard, the imaginary of the courts as legal computing ma-
chines® resembles the imaginary of the courts as syllogistic law-admin-

Constitutionalism, in: Belov, M., (ed.), 2019b, The Role of Courts in Contemporary
Legal Orders, The Hague, Eleven, pp. 99-133.

36  See Belov, M., Imaginaries of Representation: There and Back Again, in: Belov, M.,
(ed.), 2025, Representative Democracy in Flux: Deconstructive Narratives from a Legal
and Constitutional Perspective, Abingdon, Routledge, pp. 17-49.

37  Belov, M., 2022, Constitutional Semiotics: The Conceptual Foundations of a Constitu-
tional Theory and Meta-Theory, Oxford, Hart Publishing, pp. 49-55.

38 For an interesting example of this approach, see Termini, M., 2019, Proving the Point:
Connections Between Legal and Mathematical Reasoning, Suffolk U. L. Rev., Vol.
52, No. 5, pp. 5-35; Jarvad, M., Mathematical Thinking and International Law, in:
Boof3-Bavnbek, B., Hoyrup, J., (eds.), 2003, Mathematics and War, Basel, Birkhiuser,
pp. 367-389.

39 For contemporary versions and interpretations of the same idea, see e.g. Susskind,
R., 2019, The End of Lawyers?: Rethinking the nature of legal services, Oxford, Ox-
ford University Press; Ronkainen, A., From spelling checkers to Robot Judges? Some
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istering and law-implementing machines. The imaginary of the courts as
legal computing machines suggests that the courts operate in a systemic
tield, whereas the imaginary of the courts as syllogistic law-administering
and law-implementing machines is a simplified and early modern version
of a simple model of rationality. This imaginary is not directly interre-
lated with liberal normative ideologies. Instead, it is neutral to ideological
variations and thus can be practiced in a range of ideological contexts.
However, the imaginary of the courts as legal computing machines serves
the same function to promote the role of the courts as neutral arbiters
and non-politic experts allowing a laissez-faire type of political economy.
This imaginary has gained momentum with the rise of historical school
of law, during the second half of the 19" and the first half of the 20 cen-
tury. Nevertheless, it was later excessively used beyond its natural law and
historic school of law origins, within the legal positivist paradigms that
thrived during the 20" century. It is embedded in excessive rationalism
serving as a key normative ideology of Western Modernity. Hence, the im-
aginary of the courts as technocratic promotors of normalcy, embedded
in law-as-humanitarian-mathematics, is part of “rationalist entrapment”
of Modernity.40

According to this imaginary, the courts are entrenched in a logical,
rational, and systematic constitutional order. This order is provided by the
written law, serving its framing function as ratio scripta or” written rea-
son”. It is composed of a perfect system of concepts ordered in rational
matrixes. This crystal-like structure of the constitutional order, where the
concepts are the nodes, is perfect. Its perfection is achieved through ra-
tionalization, textualization, and systematization. The system functions in
a purely rational way. The epistemology of the conceptual matrix is ac-
complished through the logical manipulations of conceptual induction,
deduction, multiplication, comparison, etc.

Hence, the law, the legal order, and the constitutional order function
as “humanitarian mathematics”. This imaginary was coined for private law
by Bernhard Windscheid, one of the most prominent scholars of the Ger-
man theory of the “jurisprudence of concepts” (Begriffsjurisprudenz). He
declared the ideal of this theory to reduce law to “humanitarian math-
ematics” allowing for “counting with concepts” (Rechnung mit Begriffe).

implications of normativity in language technology and AI & law, in: Branting, K.,
Wyner, A., (eds.), 2021, Proceedings of the ICAIL 2011 workshop applying human lan-
guage technology to law (Masaryk University), pp. 48-53; Vermeys, N., The Computer
as the Court: How Will Artificial Intelligence Affect Judicial Processes?, in: Kramer,
X., Biard, A., Hoevenaars, J., Themeli, E., (eds.), 2021, New Pathways to Civil Justice
in Europe: Challenges of Access to Justice, Berlin, Springer, pp. 61-80.

40  Ibid.
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Thus, the imaginary of the courts as legal computing machines is embed-
ded in the overall Zeitgeist of the codification movement of the 18" and
19" century and the rationalist project of Modernity.

According to this imaginary, the court is merely an arithmetic ma-
chine. It is part of the overall enterprise of the legal order to function as
a fully predictable mathematical system. In this context, the only role for
human intelligence, performed by the judge, is to be aware of the prede-
termined and objective meaning of the legal and constitutional concepts.
This meaning is only discovered by the judge, but it is created in a deter-
minist way by the political institutions. The judge must be able to induce,
deduce, and compare the concepts as embedded in the textual, rational,
and logical system of meaning.*!

Hence, this theory also relies on a phenomenological network for
production of meaning. However, in contrast to quantum constitution-
alism, it suggests that the meaning is predetermined as well as initially
univocally universal and epistemically accessible. Moreover, in contrast to
cloud constitutionalism, this theory presupposes the textual entrenchment
of meaning. In other words, it rests upon the axiom that meaning cannot
exist in irrational containers, such as imaginaries and emotions, as proxies
for higher consciousness, or in the constitutional conscious, subconscious,
and unconscious. Last but not least, the mathematical conceptualization of
the constitutional order is structured through concepts of law contained in
rational and textual constitutionalism, which are derived by way of human
reason through textual interpretation. This is quite different from the web
of meaning structured around constitutional imaginaries, which is spread
in constitutional consciousness and dependent on the quantum unfolding.
In contrast to the web of concepts of the Begriffsjurisprudenz, which is tex-
tual, rational, and objective, the web of imaginaries is powered by human
consciousness and mastered through intent as a tool for the reduction of
conceptual uncertainty. This intent is achieved through a mixture of rea-
son and affectual attitudes, through intellect and intuition.

The imaginary of the court as a machine for counting with concepts
and of the judge as a legal and constitutional mathematician suggests
more than an entirely neutral, politically sterile, and non-discretionary
role of the courts in crisis and emergency conditions. It also promotes
the idea that the judge is an agent of pure rationality and source of qua-
si-mathematic solutions, derivable from a fully predetermined system of
emergency rules. Hence, it presupposes that emergency is a mathemat-
ical model written in law and capable of rationally mastering crises. It

41 See also Schmitt, C., 1934, Uber die drei Arten rechtswissenschaftlichen Denkens,
Hamburg, Duncker&Humblot.
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suggests that the courts are mastering the conceptual network for crisis
management in a systematic, logical, and rational way. This imaginary is a
technocratic upgrade of the imaginary of the courts as “the mouth of the
law” and syllogistic law-administering and law-implementing machines. It
not only claims that the courts are non-political, apolitical, and politically
inferior. It implies that the courts are like humanitarian computers op-
erating in a sterile context, detached from emotions, interests, and other
meta-legal factors. Thus, they are supposed to produce fully predictable
and entirely rational outcomes.

3.4. THE IMAGINARY OF COURTS AS SYSTEM AGENTS

This imaginary is an alternative and enhanced version of the previous
imaginary of the courts as syllogistic law-administering and law-imple-
menting machines and imaginary of the courts as legal computing ma-
chines. It rests upon similar claims of the rationality and technocratic na-
ture of courts. However, this is a more complex imaginary embedded in
the system theory of law, which perceives the courts as neutral agents of
the system following its implicit teleology.*? The courts serve as tools for
the adjustment of the legal order in response to the shifts in the socio-le-
gal context. Hence, the process of law application is not simplistic and
reductionist as is the case with the imaginary of the courts as syllogistic
law-administering and law-implementing machines. It is detached from
the structuralist rationale of the courts as legal computing machines and is
bound to serve the more complex and neutral logic of the system theory.

The imaginary of the courts as system agents allows for their implicit
engagement in the overall political system. The courts cannot adjust the
system to the context without a degree of embeddedness in the political
process. Nevertheless, the courts are promoters of the system logic and
not political agents with discretionary power.

The imaginary of the courts as agents of the legal and constitutional
system is very much applicable in the context of constitutional polycrisis
and constitutional polytransition. Constitutional polytransition presup-
poses deep, multilayered, and structural shifts in the legal and the consti-
tutional order. They stem from the multitude of challenges produced by
the plentitude of transitions. They overburden the system thus leading to
multiple crises. These crises overlap and jointly produce a constitutional
polycrisis, adding to the pressure of constitutional polytransition on the
constitutional order.

42 See e.g. Luhmann, N, 2008, Law as a Social System, Oxford, Oxford University Press;

Teubner, G., 2012, Constitutional Fragments: Societal Constitutionalism and Globali-
zation, Oxford, Oxford University Press, pp. 38-42.
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Hence, the role of the courts, as systemic agents, is to help the system
to adjust to the dynamic, manifold, deep, and structural transformations.
In this context, the courts are tools for self-adjustment of the constitu-
tional system to external and internal shocks related to the constitutional
polycrisis and constitutional polytransition. The courts are instruments
for reproduction of order out of disorder.

3.5. THE IMAGINARY OF COURTS AS THE PURIFIERS
OF THE CONSTITUTIONAL BODY

The imaginary of the courts as ultimate purifiers of the legal and con-
stitutional order is a very powerful one. It implies automatic self-cleansing
of the constitutional system from negative phenomena, e.g., corruption,
nepotism, clientelism, political patronage, which lead to inefficiency and
injustice by virtue of the activity of a powerful and autonomous court sys-
tem that abides only by the law and is safeguarded against political influ-
ence. This is originally a liberal Anglo-American imaginary that is at the
core of the very concept of rule of law instead of rule of men. It stands
behind the massive push for constitutional, legal, and judicial reform in
Central and Eastern Europe during the transition from communism to
liberal democracy. The “rule of law instead of rule of men” imaginary can
be embedded in systemic logic and thus serve as justification for the im-
aginary of the courts as system agents. However, it can also be applied as
a core for the crystallization of the imaginary of the courts as ultimate
purifiers of the legal and constitutional order.

The ultimate goal of this imaginary is to allow for the legal and con-
stitutional order to be structured in a way that limits the impact of politi-
cal institutions on the machinery of law. Law is imagined as self-sufficient
system that relies on its implicit and implied logic - embedded in its in-
ternal values, forms, and procedures. Thus, the political institutions (e.g.,
parliaments, presidents, governments, etc.) must be restrained to follow
the rules since their discretion is limited to making the system run in line
with its own values, goals, and principles.

The central role in minimizing rule of men and maximizing rule of
law is assigned to the courts. According to this imaginary, if the court sys-
tem is well-organized, independent and autonomous then it serves as an
ultimate check on misuse of power. This is a fundamental precondition for
smoothing the operation of the law, conceived as an autopoietic system.
In that context, order is derived from order and constitutional order is
achieved through the autonomous operation of the law and its safeguards.
The self-regenerating order and the constitutional balance maintained in
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an autopoietic way are themselves important constitutional imaginaries.
Crucially, the courts play a special role for their practical fulfilment or at
least for their imaginary representation as part of a liberal constitutional
imaginary landscape. In that context, the courts are imagined as neutral
engines of rule of law and purifiers of the system.

In the framework of this imaginary, the courts must also be able to
perform the functions of purification and autopoiesis in times of crisis
and emergency. They should serve as the agents allowing for rule of law
instead of rule of men in the context of an emergency regime introduced
due to crisis - whether real or imaginary. Hence, the courts should be
safeguards of normalcy in times of emergency too. They must prevent the
turning of emergency into normalcy through fear politics, and this should
be the ultimate goal of the rule of law achieved through the courts.

3.6. THE IMAGINARY OF THE JUDGES AS PRIESTS
OF THE LAW AND THE COURTS AS TEMPLES OF RULE OF LAW

The imaginary of the judges as priests of rule of law*’ is interrelated
with the function of the courts as purifiers of the system. These are two
different imaginaries that serve the purpose of representing the central-
ity of courts for rule of law, based constitutional autopoiesis. These are
both rule-of-law-centered imaginaries. They imply the centrality of rule of
law for ordering the constitutional order, emphasizing liberal values, and
suggesting the courts as key elements in maintaining constitutional auto-
poiesis, and the self-development, self-sustaining and self-perpetuation of
constitutionalism as a rules-based process.

Nevertheless, the imaginary of the courts as the purifiers of the con-
stitutional body is more neutral and systemic. It suggests the capacity of
the system to maintain a substantial level of integrity through its agents
and with regard to freedom, liberty, and rule of law and these agents ought
to be the courts.

At the same time, the imaginary of the judges as priests of rule of
law and the courts as temples of rule of law is prone to technocratic as-
pirations. This occurs because if the judges are legal priests preserving
a sacred object, e.g., the constitution, the constitutional order, the le-
gal autopoiesis, efc., then they may legitimately claim exclusive access to
this knowledge and even a privileged position within the constitutional
order. This automatically turns them into political players and assigns

43 For the metaphor of the judges as priests of law, see also Soper, P., 1977, Metaphors
and Models of Law: The Judge as Priest, Michigan Law Review, Vol. 75, No. 5, pp.
1196-1213.
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them an active and discretionary role in emergency constitutionalism
and crisis management.

Hence, the imaginary of the judges as priests of rule of law and the
courts as temples of rule of law is a gateway for imaginary justification of
technocracy, which departs from the initial liberal foundations of the idea
of courts as neutral and independent guardians of law. The imaginary of
the judges as priests of rule of law and the courts as temples of rule of law
is the bearer of non-democratic and quasi-caste implications, representing
the judges as bearers of privileged knowledge. Thus, this imaginary is di-
ametrically opposite to the imaginary of the judges and the courts as the
“mouth of the law” and Montesquieu’s strive to prevent the government
of judges (gouvernement des juges). Hence, the imaginary of the judges as
priests of rule of law and the courts as temples of rule of law can be used
as a legitimation strategy for juristocracy** and a global judicial empire.*>

The main rationale behind the imaginary of the judges as priests and
the courts as temples of rule of law lies in their function as safeguards of
rule of law in general and of the constitution, its principles, and human
rights, in particular. Themis, as a goddess of justice, is a well-established
symbolic representation of this idea, having multiple manifestations in
various forms of visual constitutionalism. She has been depicted in paint-
ings, but especially in sculptures and the architecture of the courtrooms
and courthouses, perceived as “temples of justice” or “temples of Themis”.
This is in line with the pretentious claim that “law is the art of the good
and the just” (Ius est ars boni et aequi). This gives the courts double legiti-
macy. They are both technocratic bearers of legal knowledge and channels
for penetration and permeation of meta-legal standards into the legal or-
der. Metaphorically, the role of the courts as temples of the law as “the art
of the good and the just” puts the judges in the position of both secular
experts and mediums channeling meta-legal wisdom. This is a powerful
standing, which justifies the distinction of the judges as a privileged caste
of priests of Themis.

The courts, as seen from the perspective of this imaginary, are sup-
posed to play an important role in crisis and emergency. In their capacity
as servants of justice and safeguards for constitutional standards and hu-
man rights, they should serve as protectors of normalcy. They must be the
ultimate guardians of human freedom and human autonomy. Moreover,
they should be the ultimate safeguards for rule of law and especially for

44  See Hirshl, R., 2007, Towards Juristocracy: The Origins and Consequences of the New
Constitutionalism, Cambridge, Harvard University Press.
45  Belov, M., 2019b, pp. 99-133.
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the principles of proportionality and balancing of human rights, as well as
ensuring the legal certainty and the legitimate expectations of the people.

Nevertheless, this elitist, quasi-caste imaginary can also be a pro-
moter of undisputed axiomatic imposition of jurisprudential standards in
times of crisis and emergency. This is especially problematic in combina-
tion with calls for blindly trusting science. Such appeals are transforming
science into an object of quasi-religious belief. Thus, crisis and emergency;,
governed by two casts of modern priests — scientists and judges — can be
the source of technocratic imaginaries that are intrinsically detrimental to
rule of law, democracy, and freedom.

3.7. THE IMAGINARY OF THE COURTS
AS NARRATIVE SOVEREIGNS

This is the most novel imaginary of courts and it is hardly compatible
with the well-established theories of constitutional law, which claim that
the law must be produced by political players, and the courts should be
just “the third branch of power” (which is an imaginary in itself) and must
only apply and safeguard the legal application of law.

The court as a law- makmg institution is a clear departure from con-
stitutionalism of the 18", 19" and most of the 20" century. The court as
a law-maker is the hlghway to juristocracy,*¢ the government of judges,*’
and a global judicial empire. These are regimes that must be prevented,
according to modern constitutional theory, in both its democratic form
aimed at protecting the central role of the people and the parliaments,
and its monarchic or aristocratic versions preserving the centrahty of the
monarch and the privileged classes throughout the “long 19" century”48

Courts as narrative sovereigns is an imaginary that goes way beyond
the imaginaries of juristocracy and government of judges.*’ It not only
affirms the policy-making and law-making function of courts but also im-
plies a special role for the courts as key players in constitutionalism, as
a narrative-based project. The courts are imagined as controllers — even
ultimate controllers — of the narratives. Thus, they can produce and repro-

46  Hirshl, R., 2007.

47  See Heuschling, L., Foulquier, N., Brondel, S., 2001, Gouvernement des juges et démo-
cratie, Paris, Publications de la Sorbonne, pp. 1-373; Rouvillois, E, Boutin, Ch., 2023,
Le gouvernement des juges, Paris, Desclée De Brouwer.

48 See Hobsbawm, E., 1996.

49  See e.g. Krakoff, S., A Narrative of Sovereignty: Illuminating the Paradox of the
Domestic Dependent Nation, in: Christensen, G., Tatum, M., (eds.), 2019, Reading
American Indian Law: Foundational Principles, Cambridge, Cambridge University
Press, pp. 188-210.
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duce meaning and frame the collective consciousness through the stories
they tell through judicial activism. Hence, the courts are not just “priests”
of law or experts adjusting the law to the context, as suggested by some of
the previous imaginaries allowing for a broader, political and discretion-
ary role of the courts. They are the masters of meaning shaped through
normative narratives, a source of creative intention that frames and forms
the constitutional phenomenology and masters the matrix of meaning.
Hence, this imaginary contains the risk of technocratic governance, where
narratives can be weaponized by non-elected players, such as the courts.

Such a weaponization can be accomplished by the courts alone or in
partnership with political institutions. A clear example is the misuse for
establishment of new forms of emergency in times of crisis by justifying
unconstitutional constitutional amendments made by parliaments and the
constitutional courts in their decisions. These decisions not only validate
the normalization of emergency and the unconstitutional redrawing of the
boundaries between crisis and normalcy, but also produce narratives trac-
ing possible shapes of non-normalcy for the constitutional future. Thus,
willingly or not, the constitutional courts assume the positions of narra-
tive sovereigns. This has been the case of the Croatian and the Bulgarian
constitutional courts, which have justified new emergency regimes related
to health emergency, which were produced in unconstitutional way by the
parliaments of these countries.”® The task of the constitutional jurisdic-
tions has been to normalize emergency and to drop a veil of constitutional
compliance over unconstitutional constitutional amendments triggered in
times of the COVID-19 crisis (mis)management.

3.8. IMAGINARIES OF THE CONSTITUTIONAL COURTS

3.8.1. The Imaginary of the Constitutional Court
as Just a Court

The constitutional court is a belated institution in the history of con-
stitutionalism. Constitutional review and the control for constitutionality
first emerged in the USA in the form of diffuse control triggered and jus-
tified by the 1803 Supreme Court decision Marbury v. Madison. The rea-
son is that the courts were imagined as purely technocratic, non-political
institutions that must have no discretion in the application of law. It has
been already explained that during the “long 19! century” and the “short
20" century”s! they were imagined primarily as the “mouth of the law”

50 See Gardasevic, Dj., 2021; Belov, M., 2021, pp. 171-194.

51 See Hobsbawm, E., 1995, Age of Extremes: The Short Twentieth Century 1914-1991,
New York, Time Warner Books.
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and as syllogistic law-administering and law-implementing machines, or
as legal computing machines performing “humanitarian mathematics”

The imaginary of the constitutional court as just a court is in line
with this reasoning and imaginary institution-mapping. According to it,
the constitutional court adopts decisions that do not imply any meaning
in the text of the constitution. They do not invalidate or bloc any norms.
The constitutional court merely discovers and declares eventual discrep-
ancies between the constitution and different legal acts, without having
any role in their further destiny. The consequences for the engagement of
the constitutional courts in crisis and emergency are, thus, similar to the
first three groups of the imaginaries of courts described above.

3.8.2. The Imaginary of the Constitutional Court
as a Negative Constitutional Legislator

This imaginary was created by Hans Kelsen, who is known as the
intellectual father of the European model of control of constitutional-
ity, centralized in a constitutional court.>? Paradoxically, Kelsen, who
tried to create a “pure theory of law” that is genuinely legal, solipsistic
and detached from meta-legal reasoning, has produced various powerful
imaginaries, including the Grundnorm imaginary, the imaginary of the
pyramid-like structure of the legal order, and the imaginary of the consti-
tutional court as a negative legislator.

The imaginary of the constitutional court as a negative legisla-
tor suggests that the constitutional court is not just a court, because it
produces norms. These are specific norms — norms related to norms,
norms about norms. According to the different versions of this imagi-
nary, the constitutional court “blocks”, “invalidates” or “abolishes” the
unconstitutional norms. Hence, the constitutional court acts partially as
a legislator, but only as a negative one, by erasing the non-compliances
in the normative structure of law. However, the constitutional court is
not a proper, discretionary or “positive legislator” because it does not
adopt norms of how social relations should be regulated in the future.
Hence, in contrast to the proper legislator, e.g., the parliament, the con-
stitutional court has no political discretion while performing its limited,
negative norm-setting function.

According to this imaginary, the constitutional courts may invalidate
unconstitutional legislation in times of crisis and emergency. Thus, they

52 See Yowell, P,, The negative legislator: On Kelsen’s idea of a constitutional court, in:

Belov, M., (ed.), 2020, Courts, Politics and Constitutional Law: Judicialization of Poli-
tics and Politicization of the Judiciary, Abingdon, Routledge, pp. 125-152.
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function as ultimate safeguards of the constitution, including the consti-
tutionally provided regimes of emergency. However, the constitutional
courts can neither establish emergency regimes, nor justify unconstitu-
tional constitutional amendments introduced by the ordinary legislator -
the parliament.

3.8.3. The Imaginary of the Constitutional Court
as a Positive Constitutional Legislator

This imaginary suggests that the constitutional court is not just a
court or institution that invalidates unconstitutional legislation (negative
legislator), but rather that it is an institution that can discretionarily set
normative standards for the future and provide normative solutions. It can
even imply meaning in the constitutional texts, accomplishing a virtual
amendment of the constitution on the basis of its open texture.”

This imaginary is very similar to the imaginary of the court as a nar-
rative sovereign. It is a specific version of this imaginary that particularly
addresses the role of the constitutional courts and not the role of courts in
general. Moreover, the imaginary of the constitutional court as a positive
legislator does not necessarily imply narrative sovereignty. This is due to
the fact that the court may serve as a norm-setting institution with discre-
tionary power and as an authoritative interpreter of the constitution and
the constitutional text. However, it may not necessarily take the position
of narrative sovereign aiming at ultimate control of meaning and at im-
posing the predominant narrative.

Hence, in the framework of the imaginary of the positive legislator, the
constitutional court is not necessarily a narrative sovereign in crisis and
emergency. It may further develop constitutional regimes of emergency
without automatically justifying unconstitutional constitutional amend-
ments through narrative sovereignty. Rather, it may engage in emergency
and crisis narratives. However, the engagement of the constitutional court
and whether it will misuse its position to justify unconstitutional constitu-
tional amendments, thus normalizing emergency in a non-constitutional
way, depends on concrete judges in the specific socio-legal context. Thus,
the imaginaries of the constitutional court as a narrative sovereign and the
constitutional court as a positive legislator can be combined with the im-
aginary of the constitutional court as a systemic agent adapting the consti-
tutional order to the shifting context.

53  On the open texture of law, see Hart, H. L. A., The Concept of Law, Oxford, Oxford
University Press, 1997, pp. 124-136.
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4. THE BULGARIAN CONSTITUTIONAL COURT:
NARRATIVE SOVEREIGN OR PROTECTOR
OF UNCONSTITUTIONAL CONSTITUTIONAL
AMENDMENTS INTRODUCED BY THE POLITICAL
BRANCHES OF POWER?

Unconstitutional constitutional amendments are not limited to ex-
plicit constitutional amendments carried out by the typical constitutional
legislator, which may be a special covenant, the parliament, the people
via referendum, efc. In some countries, e.g., Bulgaria, the constitutional
courts are accomplishing virtual amendment of the constitution®* based
on the open texture> of the constitutional provisions. Thus, they serve as
positive constitutional legislators, despite the predominant understanding
that the constitutional courts are just a special type of courts. The Bul-
garian Constitutional Court acts as a positive constitutional legislator,”¢
further developing the values, principles, non-self-executable norms, and
the abstract provisions enshrined in the constitution. This is due to the
fact that the Court is allowed to provide abstract interpretations of the
constitutional provisions. Moreover, the Bulgarian Constitutional Court is
a very activist court. It regularly extensively implies meaning in the con-
stitutional provisions far beyond textualist and originalist approaches. The
provision of a new form of emergency, through the “unholy alliance” be-
tween the National Assembly and the Constitutional Court, is an example
of such activist further-development of the constitution. The two institu-
tions have created an emergency regime that is clearly neither intended
nor provided by the constitution. Hence, this constitutes a case of uncon-
stitutional constitutional amendment jointly produced by the parliament
and the constitutional court.

This case study aims to demonstrate the performance of a constitu-
tional court as a narrative sovereign protecting and promoting unconsti-
tutional constitutional amendments through control of the narrative. The
analysis focuses on a particular but very important decision of the Bulgar-
ian Constitutional Court — Decision 10 of 2020. The decision was adopted

54  See Tanchev, E., Belov, M., 2008, Constitutional Gradualism: Adapting to EU Mem-
bership and Improving the Judiciary in the Bulgarian Constitution, European Public
Law, Vol. 14, No. 1, pp. 3-19.

55 See Hart, H. L. A., 1997, pp. 124-136.

56 Belov, M., Tsekov, A., The Constitutional Court of the Republic of Bulgaria as Law
Maker, in: Florczak-Wator, M., (ed.), 2020, Judicial Law-Making in European Consti-
tutional Courts, Abingdon, Routledge, pp. 91-111.
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in the context of the COVID-19 pandemic crisis and emergency, as part of
the political normalization of emergency through narrative control.

Decision 10 of 2020 of the Bulgarian Constitutional Court concerns
the constitutionality of the legislative amendments introduced in the
Health Act and organized around the concept of a “extraordinary epi-
demic situation”>” This emergency regime was created by the Parliament.
It constitutes a fourth type of emergency regime that was added to the
existing three regimes — war, state of siege, and state of emergency - pro-
vided for by the Bulgarian Constitution.

The creation of the “extraordinary epidemic situation” constitutes an
unconstitutional constitutional amendment. This is due to the fact that the
Constitution explicitly only provides for the abovementioned three emer-
gency regimes. Thus, they are the only constitutionally permissible forms
for crisis management beyond the constitutional normalcy. Additional
and new emergency regimes can be created, but only through an explicit
constitutional amendment. It cannot be introduced through a simple leg-
islative amendment justified by the Constitutional Court through an un-
constitutional constitutional amendment.

The introduction of this fourth form of emergency regime was politi-
cally motivated by the government, which needed to limit human rights in
the context of the COVID-19 pandemic, but without permanent recourse
to a state of emergency. The reason for this was that the narrative of emer-
gency was politically problematic since the majority of the Bulgarian citi-
zens were strongly opposed to the rather unpopular pandemic measures.
Hence, the problem was also related to political rhetoric, in addition to
the legal and medical issues. Thus, it was also a matter of narrative con-
trol and resulted in narrative games and efforts to impose narrative sover-
eignty in times of crisis.

The linguistic game is also visible in the consultative opinions deliv-
ered to the Constitutional Court by the interested parties and experts. The
President of the Republic was the initiator of the case for the unconstitu-
tionality of the legislative provisions introducing the “extraordinary epi-
demic situation” In the rationale of his decree, he criticized the legislative
approach used in the definition of an emergency epidemic situation in the
Health Act, using a generic concept of disaster. In his opinion, it aimed
to distinguish an extraordinary epidemic situation from a state of emer-
gency. The President believed that despite the difference in the wording,
a state of emergency and an “extraordinary epidemic situation” are identi-
cal. Thus, the linguistic difference concealed the substantial identity. The

57  For a detailed analysis of this decision, see Belov, M., 2021, pp. 171-194.
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Minister of Health, who was the formal initiator of this fourth form of
emergency regime, stated that “the legislator uses the category ‘extraor-
dinary epidemic situation’ to qualify the disaster, but not to introduce a
state of emergency as it is known by the constitutional provisions.” In his
opinion, Prof. Kamen Plochev, one of the experts, largely explained the
medical terminology used by the legislator and the preconditions that can
activate the “extraordinary epidemic situation”

Hence, constitutional issues and political battles were reduced to lin-
guistic matter. This clearly demonstrates the power of narration to control
substantial crisis and emergency issues. Narrative control as a tool for im-
position of meaning functions as narrative sovereignty in times of crisis.

Such linguistic battle over terminology and linguistic concepts was
used by the Constitutional Court to justify its engagement in linguistic
games, obscuring the constitutional and socio-political essence of the is-
sue. In other words, the power games related to human rights and con-
stitutional principles were masqueraded as linguistic games. The Con-
stitutional Court went into a detailed conceptual analysis of the state of
emergency and the “extraordinary epidemic situation” This approach al-
lowed the Court to take control of the narrative and subrogate itself in
the position of a narrative sovereign. The narrative sovereignty consisted
of the approval of the “extraordinary epidemic situation”, on the basis of
primarily linguistic arguments, which led to the confirmation of an un-
constitutional constitutional amendment.

The Constitutional Court carried out a conceptual overview of the
state of emergency in the history of Bulgarian constitutionalism. It also
makes an overview of the use of the concept of the state of emergency
in international law and in domestic legislation. The main reason behind
such a terminological analysis was to demonstrate an attempt at a con-
ceptual definition of the state of emergency stemming from historical, in-
ternational, and legislative discourses, transferring the linguistic findings
also to the constitutional level. The Court went beyond the clear hierarchy
of norms in Bulgarian law where the constitutional provisions (including
the meaning of constitutional concepts provided by them) have suprem-
acy over all other sources of law, with the exception of EU law. Thus, the
courts made logically and legally unacceptable impositions of meaning,
derived from inferior acts or from abolished acts, on the concepts regu-
lating crisis and emergency provided by the Constitution. Moreover, these
conceptual overviews were made superficially, in a perfunctory manner,
and with the clear intent to justify the predetermined approval of the un-
constitutional constitutional amendment by the Court. Consequently, this
shallow reasoning was used merely as a smoke screen for the Court’s po-
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litical task of approving a fourth type of emergency regime that had been
adopted in an unconstitutional way.

The Constitutional Court made a stunning and wrong suggestion
that the state of emergency is equal to constitutional dictatorship. It at-
tempted to justify this unsustainable statement with linguistic games,
e.g., by defining the state of emergency through various concepts which
are synonymous according to the Constitutional Court. For example, the
Constitutional Court suggested that the state of emergency is constitu-
tional dictatorship and “emergency or crash mode of functioning of the
constitutional system.”

The Constitutional Court entered into a detailed linguistic analysis
of the emergency. It outlined its concept, types, common features for dif-
ferent variants of emergency, etc. The Constitutional Court suggested that
“the sparing regulation of the state of emergency at the constitutional level
shows that the regulation of individual specific manifestations of this re-
gime is provided by the legislator through acts of parliament.” This wrong
assumption by the Constitutional Court lead to the false conclusion that,
because the three constitutionally provided forms of emergency are regu-
lated laconically, this allows the Parliament to create a fourth type of emer-
gency. This is both legally and logically wrong, but the deficiencies in the
argumentation were wrapped up in linguistic games. The Constitutional
Court, for example, played with the words “extraordinary”, “exceptional’,
“sudden”, and “devastating”. According to the Constitutional Court:

“it can be assumed that being an ‘emergency, a crisis threatening soci-
ety does not necessarily lead to the declaration of a state of emergency.
When it is to a degree that does not require crisis management of the
state, its control can be related to the introduction of a situation that
will help the state’s efforts to overcome it, without the need to declare
a state of emergency”

Furthermore, the Court cites some dictionaries in order to conclude
that:

“.. the legislator does not use the word ‘circumstance’ (temporary,
but relatively permanent) ‘state of public life’ in the expression used
in Article 63 of the Health Act, but uses the word ‘situation’ (having
rather an incidental character) and meaning: situations, conditions un-
der which something exists or manifests itself, in this case — a disas-
ter caused by an infectious disease, which leads to an epidemic spread
with immediate danger to the life and health of citizens. Obviously, the
aim is not to deviate from the established order of state management,
but to introduce a special regime of protection, through which urgent
measures should be taken to protect and preserve the life and health
of citizens”
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Due to space constraints, the analysis of Decision 10 of 2020 of the
Bulgarian Constitutional Court is limited to the abovementioned citations
from its rationale. They clearly demonstrate the concept of narrative sov-
ereignty and its (mis)use for the justification of unconstitutional consti-
tutional amendments in times of crisis and emergency. They also show
that the performance of the Bulgarian Constitutional Court matches the
imaginaries of the court as a narrative sovereign and a positive legislator.

5. CONCLUSIONS

This paper has outlined several key constitutional imaginaries of
courts. These imaginaries have been structured around the main narra-
tives on courts, their essence, standing, functions, and tasks produced in
constitutional Modernity. These narratives are contained in political and
legal philosophy, theory of state, and constitutional theory. Together they
form a general narrative on the concept of courts and their allocation in
the constitutional order. These imaginaries have also been signified in tex-
tual, visual, and performative constitutionalism. The paper demonstrates
the main implications of these imaginaries in the context of crisis and
emergency.

The imaginary of the courts as narrative sovereigns, or at least as par-
ticipants in narrative games in textual constitutionalism, and the imagi-
nary of the constitutional courts as positive legislators have been used as
epistemic paradigms for understanding the performance of the Bulgarian
Constitutional Court in the context of the COVID-19 pandemic. The anal-
ysis demonstrates that in the COVID-19 pandemic the BCC functioned as
a narrative sovereign. It justified and even enhanced an unconstitutional
constitutional amendment produced by the Parliament.

Hence, the Court did not function as the “mouth of the law’, i.e., a
technocratic body limited to law implementation or a safeguard against
unconstitutional constitutional amendments introduced by the political
branches of power - the government and the Parliament. Instead, it paved
the way for the normalization of emergency and justified the crisis as “the
new normal’, by virtue of linguistic games, misusing the constitutional
narrative established by the constitutional legislator.

This case-study has been used to show the epistemic power of the
concept of narrative sovereignty and the definition of the court’s perfor-
mance through the prism of constitutional imaginaries. The constitutional
imaginary approach can be applied to all courts - the Bulgarian case-study
has just been a demonstration of its epistemic power and advantages.
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SUDSKI NARATIVNI SUVERENITET:
NORMALIZACIJA VANREDNOG STANJA KROZ
NEUSTAVNE USTAVNE AMANDMANE
U VREMENIMA KRIZE

Martin Belov
APSTRAKT

Ovaj rad istrazuje ulogu sudova u vremenima krize i vanrednog sta-
nja. Fokusira se na napetost izmedu imaginarnih konceptualizacija sta-
tusa sudova u normalnim i vremenima vanrednog stanja koji postoje u
teorijskom diskursu i ustavnoj antropologiji. Takode, ovaj rad istrazuje i
empirijske nacine na koje sudovi doprinose normalizaciji vanrednog sta-
nja u drustveno-pravnoj praksi, opravdavaju¢i krizu i vanredno stanje kao
»novu normalnost® Rad opisuje nekoliko klju¢nih ustavnih pretpostavki
u vezi sa sudovima u normalnim vremenima. Pretpostavke su strukturira-
ne kroz analiti¢cku rekonstrukciju glavnih pristupa konceptu sudova koje
pruza savremeni konstitucionalizam, u nastojanju da se opravda pravilno
angazovanje sudova u upravljanju ustavnim krizama. Ova rekonstrukcija
ima za cilj da proizvede novi pristup ulozi sudova i originalnu tipologiju
pretpostavki o sudovima.

Klju¢ne reci: narativ, suverenitet, vanredno stanje, kriza, ustavni aman-

dman, sudovi, ustavni sudovi, ustavne pretpostavke.
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CIVIC V. NATIONAL STATE: A FALSE DILEMMA

Abstract: This paper critically reexamines the dichotomy between the civic state and
the national state, arguing that it is both empirically inadequate and normatively
misleading. It conceptualizes these approaches as normative models and highlights
their internal limitations: the civic model may conceal cultural dominance, while
the national model risks hierarchical inclusion. Through a comparative analysis of
France, Serbia and Hungary, the paper examines their effects on social cohesion,
ethnic distance and perceptions of discrimination. The findings show that neither
model, when applied in isolation, ensures inclusive political belonging. The paper
concludes that this dichotomy should be reconsidered in favor of a more nuanced
approach combining universal rights and recognition of collective identities.

Key words: Civic State, National State, Constitutional Identity, Minority Rights,
Social Cohesion, Ethnic Distance, Discrimination, Universalism,
Collective Identity, Comparative Constitutional Analysis.

1. INTRODUCTION

Contemporary constitutional and political theory often proceeds
from the dichotomy between the civic and the national state, as a fun-
damental framework for understanding the nature of the political com-
munity and its relationship to collective identity. This distinction, which
has deep roots in the historical development of modern states, is com-
monly associated with the difference between a political nation based on
citizenship and an ethnic nation grounded in shared origin, language, and
culture.! In this sense, the civic state is most often presented as a norma-
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tively neutral framework of political belonging, whereas the national state
is interpreted as an expression of a particular identity, which may poten-
tially constrain inclusion and equality.

This paper proceeds from the thesis that such a dichotomy is not
only empirically inadequate but also normatively misconceived, as it ob-
scures the complexity of contemporary political communities and leads
to misleading conclusions regarding the position of minorities, the nature
of political belonging, and the conditions of social cohesion. Contempo-
rary constitutional scholarship and comparative analyses of constitutional
models indicate that the boundary between these two conceptions is not
clear-cut; rather, in practice, different elements of the political and ethnic
models intersect and mutually condition one another.? This calls into
question the sustainability of a rigid division between civic and national
states as an analytically precise and conceptually adequate framework.

The analysis shows that models presented as civic, in practice, often
produce cultural homogenization and assimilation, while national states,
although grounded in ethnic identity, develop various institutional mech-
anisms for the protection of minorities but also face normative limitations,
primarily through the risk of hierarchical ordering of identities, privileg-
ing of the majority nation, and the political instrumentalization of minor-
ity issues.> This ambivalence indicates that neither of these models, in
itself, provides a sufficiently inclusive political community, thereby further
relativizing their mutual opposition.

Building on these insights, the aim of this paper is to reassess the sus-
tainability of the dichotomy between the civic state and the national state
through a theoretical, comparative legal, and empirical analysis, starting
from the premise that neither of these approaches, when posited as ex-
clusive, can provide an adequate response to the contemporary challenges
of pluralism. In this sense, the central research question of the paper is
whether the civic state and the national state, when conceived as mutually
exclusive models, can provide an adequate framework for inclusive politi-
cal communities, or whether a more nuanced approach is necessary.

R., 1992, Citizenship and Nationhood in France and Germany, Harvard University
Press, p. 35; Smith, A. D., 1991, National Identity, Reno, University of Nevada Press,
pp. 38-41.

2 Rosenfeld, M., 2010, The Identity of the Constitutional Subject: Selfhood, Citizenship,
Culture, and Community, Abingdon-New York, Routledge, p. 36.

3 Kymlicka, W.,, Stipeti¢, D. (trans.), 2003, Multikulturalno gradanstvo, Naklada Jasen-
ski i Turk, p. 157; Marko, J., Law and Sociology, in: Marko, J., Constantin, S., (eds.),
2019, Human and Minority Rights Protection by Multiple Diversity Governance, His-
tory, Law, Ideology and Politics in European Perspective, Routledge, p. 140; Smith, A.
D., 1991, pp. 38-41.
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The paper demonstrates that the normative assumptions of these
models do not always correspond to their actual social effects, particu-
larly with regard to the position of national minorities and interethnic re-
lations. To examine the relationship between normative frameworks and
their social realization, the analysis relies on a combination of theoretical
inquiry, a comparative approach, and empirical indicators, including data
on social distance, sense of belonging, and trust in institutions.

The paper is structured in two main parts. Following the introduc-
tion, the first part is devoted to the analysis of the civic state and national
state as normative models, with a focus on their theoretical assumptions,
scope, and conceptual limitations in relation to interethnic relations and
the position of minorities. The second part turns to the empirical dimen-
sion, examining the ways in which these models are manifested in social
practice, particularly their impact on social cohesion, ethnic distance, and
the sense of belonging to the political community.

2. THE C1vic STATE AND THE NATIONAL STATE
AS NORMATIVE MODELS

The contemporary understanding of the civic state and the national
state is inextricably linked to the emergence of the nation as a modern po-
litical and social category. In this sense, the analysis proceeds from the in-
sight that the nation is not a natural or historically given community, but
rather a construct that emerges within the specific historical context of
the transformation of the political order toward the end of the eighteenth
century.* As Benedict Anderson points out, nations can be understood as
“imagined communities”, i.e., communities in which members, although
they do not know one another, share a sense of belonging based on com-
mon symbols, narratives, and institutional frameworks.’

In this process, the nation and constitutional identity develop in par-
allel, as part of a broader transformation from hierarchical, dynastic, and
religiously grounded political communities into modern states based on
the idea of popular sovereignty.® The identity of the political community
is no longer derived from divine order or dynastic legitimacy, but from an
imagined community of citizens who recognize themselves as part of the
same political collective. In this way, both the nation and constitutional

4 Anderson, B., 2006, Imagined Communities: Reflections on the Origin and Spread of
Nationalism, Revised Edition, London, Verso, pp. 1-7.

5  Ibid.

6  Ibid.
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identity represent the products of modern political development, shaped
through political, legal, and social processes.

However, the manner in which this imagined community is consti-
tuted is not uniform. Different models of understanding the nation have
been developed, both in theory and in practice, primarily as a politi-
cal community based on citizenship or as an ethnocultural community
grounded in origin, language, and culture.” In this paper, the term “na-
tional state” is therefore used primarily to denote a state model based on
an ethnocultural understanding of the nation, rather than merely the ex-
istence of a sovereign state as such. These differences form the basis for
the subsequent distinction between the civic state and the national state,
while at the same time indicating that these are different interpretations
of the same phenomenon, rather than fundamentally separate categories.
Although contemporary states may also differ according to other consti-
tutional and political characteristics, this paper focuses specifically on the
civic and national models as the dominant frameworks for understanding
political community and collective identity within contemporary constitu-
tional democracies. It should also be noted that the position of minority
groups is not uniform, as differences exist between national minorities,
migrant communities, and other forms of diversity, which may require dif-
ferentiated institutional responses. Nevertheless, the position of national
minorities occupies an important place in this analysis, as the treatment
of minorities represents a particularly relevant indicator of the capacity of
the civic state and national state models to respond to the contemporary
challenges of pluralism.

The following section analyzes the civic state and the national state
as normative models, with a focus on their implications for interethnic
relations and the position of minorities. In doing so, the analysis draws
on select examples from European constitutional practice, which serve as
illustrative cases of broader models of political community, while the em-
pirical focus of the paper is on Serbia and Hungary.

2.1. THE CIVIC MODEL AND THE LIMITS OF UNIVERSALISM:
THE CASE OF FRANCE

The civic model of the state is historically and normatively grounded
in France, as a paradigm of a modern political community based on univer-
salism and citizenship.? Its foundations were established during the French
Revolution, which marked a break with the feudal and estate-based order

7 Smith, A. D., 1991, pp. 38-41.
8 Brubaker, R., 1992, p. 35.
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and affirmed the idea of the people as the bearer of sovereignty. In this
context, political belonging is no longer tied to origin, religion, or cultural
identity, but to the status of citizen and equality before the law.

The theoretical foundation of this model was shaped within the En-
lightenment political philosophy, particularly in the works of Jean-Jacques
Rousseau, especially in his work The Social Contract (Du contrat social).?
Within this framework, the political community is grounded in the gen-
eral will (volonté générale) as an expression of the common interest of the
citizens who, transcending particular interests, constitute a unified politi-
cal body. In this way, the legitimacy of the political order does not derive
from historical or identity-based ties, but from the universal and abstract
equality of citizens as holders of sovereignty.

This understanding of the political community was further reinforced
through the revolutionary principles expressed in the Declaration of the
Rights of Man and of the Citizen, according to which “the principle of all
sovereignty resides essentially in the nation”!? Within this framework,
the nation is not defined as an ethnic or cultural community, but as a po-
litical collective based on citizenship, in which all citizens participate in
the constitution of a common political will. As Michel Rosenfeld empha-
sizes, the French concept of the nation places the demos at the foundation
of the political community, rather than ethnic or cultural belonging.!!
This universalist understanding of political community is also reflected
in Latin maxims such as ubi bene, ibi patria (“where there is well-being,
there is the homeland”) and ubi libertas, ibi patria (“where there is free-
dom, there is the homeland”), as well as in the revolutionary ideal of “lib-
erté, égalité, fraternité”. Within this normative framework, the homeland
is not understood as a pre-given community, but as a political space in
which the rights and freedoms of citizens are guaranteed.

The civic model of the state develops on these foundations, grounded
in the idea of universal rights, formal equality, and state neutrality with
regard to ethnic, cultural, and religious differences. Within such a frame-
work, minority identities are not recognized as a constitutionally relevant
basis for differentiated collective rights, since political belonging is con-
ceived primarily through the universal status of citizenship. Consequently,
the French republican model formally proceeds from the negation of
identity differences in the public sphere and insists on the unity of the po-
litical nation, rejecting the institutional recognition of minority identities.

9 Rousseau, J. J., 1993, Drustveni ugovor, Belgrade, Filip Visnji¢, pp. 44-46.

10 Déclaration des droits de ’homme et du citoyen, 1789, Art. 3, the Avalon Project,
(https://avalon.law.yale.edu/18th_century/rightsof.asp, 22. 5. 2026).

11 Rosenfeld, M., 2010, pp. 149-156.
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However, the practical implementation of the civic model has often
reveals tensions between formal universalism and cultural pluralism.!?
Pierre Rosanvallon emphasizes that the French concept of the nation, de-
spite its grounding in political identity, has historically been associated
with processes of cultural homogenization.!> He argues that the universal-
ist understanding of citizenship may contribute to the marginalization of
particular identities and forms of cultural diversity, thereby creating ten-
sions between the ideal of political unity and the realities of pluralism.'*

Rogers Brubaker further points out that the civic model, although
ostensibly neutral, contains an implicit assimilationist dimension,!”
showing that the French concept of citizenship has often functioned as
a mechanism of pressure on minorities to adopt the dominant cultural
pattern, thereby calling into question the actual reach of the principle of
equality.'® He particularly emphasizes that members of minority commu-
nities, such as immigrants from North Africa, face structural barriers to
full social participation, as they are expected to undergo complete cul-
tural assimilation.!”

Similarly, Dominique Schnapper problematizes the French model of
the nation by pointing out that an insistence on universalism may produce
an effect of “invisibility” of certain social groups.!® According to her view,
the pursuit of cultural neutrality leads the state to fail to recognize the
specific needs of minority communities, thereby hindering their effective
integration into the political community.!?

These critical insights indicate that the civic model, although norma-
tively oriented toward equality and universalism, may in practice generate
a dynamic of dominance of the majority culture, concealed behind formal
neutrality. This tension becomes particularly visible in the institutional
organization of the French state, especially in the field of language pol-
icy, where the principle of linguistic unitarism has historically played a
central role. In accordance with Article 2 of the Constitution, French is
the sole official language. Although the use of minority and regional lan-

12 Hunt, L., 1996, The French Revolution and Human Rights, Boston, Bedford/St. Mar-
tin’s, p. 21.

13 Rosanvallon, P, 2006, The Demands of Liberty: Civil Society in France Since the Revo-
lution, Cambridge, Harvard University Press, pp. 120-125.

14 Ibid., p. 188.

15  Brubaker, R., 1992, pp. 1-23.

16  Ibid.

17 Ibid., p. 138.

18  Schnapper, D., 1998, Community of Citizens: On the Modern Idea of Nationality, New
Brunswick, Transaction Publishers, pp. 55-60.

19 Ibid., p. 191.
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guages is primarily confined to the private sphere, the constitutional rec-
ognition of regional languages as part of France’s heritage (Article 75-1),
as well as recent legislative developments such as the Molac Law, indicate
a limited and evolving framework for their public use, which nevertheless
remains underdeveloped in official communication.?? The educational
system further reinforces this paradigm through its predominant focus
on the French language and culture, although in certain regions optional
programs are offered for learning regional languages such as Basque, Bre-
ton, and Corsican. There are also some initiatives aimed at preserving lin-
guistic diversity, but their scope remains limited, both in normative and
practical terms.?!

Within such a framework, the protection of minorities is not achieved
through collective rights or the institutional recognition of identity, but
primarily through a general anti-discrimination regime that protects in-
dividuals on the basis of race, ethnic origin, religion, and other personal
characteristics. However, the practical reach of such an approach remains
limited, particularly in light of the French refusal to collect disaggregated
statistical data based on ethnic or racial affiliation, on the grounds that
such a practice would be contrary to the constitutional principle of equal-
ity of citizens.?? As a result, the universalist understanding of equality
may hinder the identification of structural inequalities affecting minor-
ity communities and limit the development of targeted public policies.
Within this normative framework, equality is conceived as an individual
right belonging to each citizen regardless of group affiliation, while col-
lective identities are not recognized as legally relevant categories.?> Con-
sequently, anti-discrimination policies are not based on ethnic, racial, or
religious criteria, but primarily on socio-economic indicators, such as in-
come level, age structure, and territorial marginalization.?* Although such

20 Constitution of France, Journal officiel de la République frangaise, 5 October 1958,
Art. 2, (https://www.legifrance.gouv.fr/loda/id/JORFTEXT000000571356, 3. 4. 2026);
Law No. 2021-641 of 21 May 2021 on the protection of regional languages as aspects
of cultural heritage and their promotion (Molac Law).

21  TJudge, A., 2007, Linguistic Policies and the Survival of Regional Languages in France
and Britain, Palgrave Macmillan, pp. 123-145.

22 European Network of National Human Rights Institutions (ENNHRI), 2022, Imple-
menting the Council of Europe Recommendation on National Human Rights Institu-
tions: The State of Play - The Situation in France. France Country Report, pp. 9-10.

23 Gilbert, J., Keane, D., 2016, Equality versus Fraternity? Rethinking France and its
Minorities, International Journal of Constitutional Law, Vol. 14, No. 4, pp. 883-905;
French Penal Code, Article 226-19, Journal officiel de la République frangaise, No.
153, 3 juillet 1999, p. 10192, (https://www.legifrance.gouv.fr/codes/article_lc/LEGIA-
RTI000006417753, 18. 2. 2025).

24 Ibid.
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an approach reflects an aspiration toward formal universality, it also raises
questions about its capacity to recognize and adequately address specific
forms of structural inequality.

In this context, universalism does not produce a fully neutral effect.
Rather, the language, educational system, and symbolic framework of the
political community are shaped by the dominant cultural matrix, through
which formal neutrality is transformed into an implicit mechanism of cul-
tural homogenization. The historical insistence on a single language and
centralized education has contributed to the marginalization of regional
and minority identities, demonstrating that the universalist model entails
inherent assimilative effects.2> At the same time, the reliance on an indi-
vidualized anti-discrimination framework, combined with the refusal to
recognize collective identities and collect disaggregated ethnic data, limits
the capacity of public institutions to identify and adequately address struc-
tural inequalities affecting minority communities. Taken together, these
developments reveal that the civic model, although normatively oriented
toward equality and universalism, may in practice generate a dynamic of
dominance of the majority culture, thereby limiting its capacity to provide
a genuinely inclusive framework for the political community.

2.2. THE NATIONAL MODEL BASED ON ETHNIC IDENTITY

The national model is based on the assumption that the existence
of the nation as a historical and cultural community preceded political
organization, and that the state emerged as an expression of the nation’s
collective will.2% In contrast to the civic model, in which the nation is con-
stituted through the political order, the national model proceeds from the
inverse relationship, according to which the nation precedes the state and
represents its normative and identity-based foundation. In this sense, this
model entails an ontological shift in relation to the civic approach, as the
political community is not the result of legal and institutional arrange-
ments, but rather the expression of a preexisting cultural and historical
community.

This understanding of the nation was developed within European Ro-
mantic and nationalist thought, particularly in the works of Johann Got-
tfried Herder, who viewed the nation as an organic community grounded
in language, culture, and historical experience, as well as Giuseppe Mazz-
ini, who understood the national state as the natural political expression

25 Hunt, L., 1996, p. 21.

26 Herder, J. G., Moore, G. M. (trans.), 2024, Ideas for the Philosophy of the History of
Mankind, Book 9, Princeton, Princeton University Press, p. 248.
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of such a community.?” Within this theoretical framework, the legitimacy
of the state is derived from the right of the people to self-determination,
while the political community is grounded in the idea of cultural and
identity-based cohesion.

The national model of the state, based on ethnic origin, was particu-
larly pronounced in the German historical context, which represents a
paradigmatic example of ethnocultural nationhood in European constitu-
tional and political thought, where ethnicity constituted the foundation of
understanding the nation as a pre-political, culturally homogeneous, and
historically continuous community.?® This concept presupposes a homo-
geneous and indivisible community that existed prior to the establishment
of the state, while the state represents an instrument for preserving its uni-
ty.2? Emerich Francis contrasts ethnos with demos, defining it as a univer-
sal sociological category that endures over time and is characterized by a
shared cultural heritage, bringing together different kinship-based groups
into a single, historically recognizable whole.>® The continuity of such a
community is ensured by the unity of culture, while membership in the
ethnos is determined by birth and descent.

The national model of the state is developed on these foundations,
with the political community resting on the idea of cultural homoge-
neity and unity, while the state is understood as an expression of the
collective will of the ethnic community. However, as in the case of the
civic model, its practical implementation raises a number of normative
and functional problems.

The problem of the ethnic conception of the nation is reflected pri-
marily in its tendency to exclude those who do not belong to the dominant
ethnic group. Anthony D. Smith points out that, although ethnic nation-
alism promises stability through cultural homogeneity, in practice it often
results in the marginalization of minority communities and their exclu-
sion from social and political processes.?! Similarly, Michael Mann warns
that attempts to create homogeneous ethnic spaces often lead to conflict
and the intensification of social divisions, highlighting the destructive po-
tential of ethnically-grounded political homogenization projects.*?

27  Ibid.

28  Smith, A. D., 1991, pp. 38-41.

29  Ibid., pp. 40-41; Connor, W., 1994, Ethnonationalism: The Quest for Understanding,
Princeton, Princeton University Press, pp. 40-43.

30 Francis, E., 1965, Ethnos und Demos: Soziologische Beitrige zur Volkstheorie, Berlin,
Duncker & Humblot, p. 196.

31 Smith, A. D., 1991, pp. 39-41.

32 Mann, M., 2005, The Dark Side of Democracy: Explaining Ethnic Cleansing, Cam-
bridge, Cambridge University Press, pp. 1-15.
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The normative logic of the national model is further reflected in po-
litical theories that regard the national state as the natural goal of every
nation. In this context, Kosta Cavoski, drawing on the ideas of Giuseppe
Mazzini, points to the connection between national unity and political
independence, whereby the political community is shaped through the
idea of a shared destiny and identity.>* Mazzini’s concept of national unity,
grounded in the principles of independence, unity, and freedom, reflects
an aspiration toward the political unification of the ethnic community
within a single state framework.3* In its ultimate implications, such a nor-
mative framework may open the space for ideas of territorial delimitation
and the homogenization of populations, as reflected in broader historical
developments associated with the principle of national self-determination,
particularly in the aftermath of the First World War, as articulated in Wil-
sonian idealism. These dynamics were manifested in processes of border
demarcation through plebiscites, as well as in more radical measures, such
as the compulsory population exchange between Greece and Turkey fol-
lowing the Treaty of Lausanne.?

This understanding of the political community is accompanied by
the normative assumption that each national group should govern its own
affairs, as emphasized by C. Delisle Burns, who highlighted the need to
eliminate internal divisions in order to achieve national unity.>® In this
context, symbolic elements such as national anthems and shared histori-
cal narratives play a key role in the construction of collective identity.>’
Thus, August Heinrich Hoffmann von Fallersleben wrote the Song of the
Germans in 1841, whose third stanza today forms part of the German na-
tional anthem, as an expression of the aspiration toward national unity,
reflecting the broader nineteenth-century understanding of the nation as
a culturally and linguistically unified community.3

At the same time, contemporary national models in Europe rarely
persist in their normatively “pure” form, as they have been significantly
shaped by the post-World War II development of international human

33 Cavoski, K., 1994, Uvod u pravo I, Osnovni pojmovi i drZavni oblici, Belgrade, Iz-
davacka ku¢a Dragini¢, p. 167.

34 Burns, C. D, Simi¢, Z. (trans.), 1937, Politi¢ki ideali, Belgrade, Geca Kon, p. 210.

35 Ladas, S. P, 1932, The Exchange of Minorities: Bulgaria, Greece and Turkey, New
York, The Macmillan Company, pp. 17-23.

36 Burns, C. D., Simi¢, Z., 1937, p. 210.

37 Hobsbawm, E. J., Mass-Producing Traditions: Europe, 1870-1914, in: Hobsbawm, E.
J., Ranger, T., (eds.), 1983, The Invention of Tradition, Cambridge, Cambridge Univer-
sity Press, pp. 263-307.

38 German National Anthem, (https://www.deutschland.de/en/topic/culture/ger-
man-national-anthem, 8. 4. 2026).
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rights standards, particularly the emphasis on individual equality and free-
dom within the framework of the United Nations system. Most states his-
torically associated with this model have developed various institutional
mechanisms for the protection of the rights of national minorities and
have undertaken obligations under international instruments, primarily
through the ratification of the Framework Convention for the Protection
of National Minorities.*® In this way, the ethnically based concept of the
political community has been partially transformed toward the recogni-
tion of pluralism and the protection of minority identities, although in
practice this transformation often remains limited and subject to political
and institutional tensions.

Such ambivalence is particularly evident in the case of Germany, where
the contemporary constitutional framework introduces a dual normative
understanding of belonging to the political community. Article 116(1) of
the Basic Law defines “German” through citizenship, but also includes, un-
less otherwise provided by law, refugees and expellees of German ethnic or-
igin admitted to the territory of the German Reich within the boundaries
of 31 December 1937, as well as their spouses and descendants. This provi-
sion reflects the historical coexistence of civic and ethnocultural elements in
the legal understanding of belonging.#? Although this solution is grounded
in the specific historical circumstances of post-war state reconstruction,
it simultaneously reflects the coexistence of civic and ethnic principles.*!
However, such a dual normative foundation does not necessarily imply full
equality in the exercise of rights, as access to the political community may
still be differentiated depending on origin.#? Thus, ethnic Germans from
abroad could historically obtain the status of belonging to the German po-
litical community under more favorable conditions, while persons born in
Germany without German ethnic origin were often required to undergo a
considerably more demanding process of naturalization.*® Critics argue that
such a framework conveys the message that German identity is not equally
open to all members of society, thereby undermining migrant integration
and reproducing forms of legal and social inequality.**

39  Council of Europe, 1995, Framework Convention for the Protection of National Minor-
ities, ETS, No. 157; Brubaker, R., 1992, pp. 35-40.

40 Basic Law of the Federal Republic of Germany, Federal Law Gazette, 23 May 1949,
Art. 116.

41 Minch, R, 2001, Nation and Citizenship in the Global Age: From National to Transna-
tional Ties and Identities, Basingstoke, Palgrave Macmillan, p. 67.

42 Joppke, C., 2005, Selecting by Origin: Ethnic Migration in the Liberal State, Cambridge,
Harvard University Press, pp. 157-190.

43 Ibid.

44  Brubaker, R., 1992, pp. 169-170.
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This example simultaneously illustrates a broader trend in the trans-
formation of the national model in contemporary Europe. The ethnically
based concept of the political community has been partially adjusted in
the direction of the recognition of pluralism and the protection of minor-
ity identities, as reflected in the establishment of legal and institutional
frameworks that enable the preservation of language, culture, and the
political participation of minority communities. In practice, this includes
education in the mother tongue, the use of language in public life, and
various forms of cultural and political autonomy, although these measures
often remain limited and do not lead the structural tensions inherent in
the national model being fully overcome.*>

These processes of institutionalizing the protection of minority rights
nonetheless do not imply that the fundamental tension within the national
model has been overcome. This tension is particularly evident in constitu-
tional texts and symbolic practices, through which the political commu-
nity continues to be defined in relation to the dominant ethnic identity.

Thus, the Constitution of the Republic of Croatia emphasizes the “his-
torical right of the Croatian nation to full sovereignty,” thereby explicitly
linking statehood to the ethnic identity of the majority community, while
the Fundamental Law of Hungary, through references to the “outstanding
intellectual achievements of the Hungarian people,” affirms the continuity
and distinctiveness of the Hungarian ethnic community as the bearer of
state tradition.® Such constitutional formulations do not represent mere
declaratory rhetoric, but establish a normative framework in which the
state is implicitly constituted as the political expression of a single ethnic
community.

This constitutional logic is further manifested through symbolic and
institutional practices by which the dominant ethnic and religious tradi-
tion is made publicly visible in educational and other public institutions.
Thus, in Serbia, the celebration of Saint Sava as the school patron is insti-
tutionalized as part of the education system, while in Greece the begin-
ning of the school year is traditionally marked by an Orthodox religious
ceremony.?” Similar patterns are also present in Poland and Croatia, where

45 Kymlicka, W, 2007, Multicultural Odysseys: Navigating the New International Politics
of Diversity, Oxford, Oxford University Press.

46  Connor, W, 1994, p. 4; Constitution of the Republic of Croatia, Narodne novine, Nos.
56/1990, 135/1997, 8/1998, 113/2000, 124/2000, 28/2001, 41/2001, 55/2001, 76/2010,
85/2010, 05/2014, Preambula; Fundamental Law of Hungary, Magyar Kozlony, No.
2011/43, Preamble (National Avowal), para. 1.

47  Law on state and other holidays in the Republic of Serbia, Sluzbeni glasnik RS, Nos.
43/2001, 101/2007, 92/2011 and 75/2019, Art. 5; ECtHR, Papageorgiou and Others v.
Greece, Nos. 4762/18 and 6140/18, Judgment of 31 October 2019, paras. 85-90.
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Catholic holidays and symbols have a pronounced institutional visibility
in the public sphere, as well as in Hungary, whose constitutional frame-
work explicitly affirms Christian values as part of the national identity.48
These examples point to a symbolic identification of the state with the
dominant ethnic and religious tradition, thereby implicitly establishing it
as the normative foundation of the political community.

The contemporary development of the national model is further
reflected in the concept of the kin-state, which institutionalizes the link
between the state and the ethnic community beyond its borders.** This
concept is based on the idea that the national state bears a special respon-
sibility toward members of its nation, regardless of their citizenship or ter-
ritorial affiliation. In this way, the political community is transcended as
an exclusively territorial and legal framework and is transformed into a
transnational space of identity in which ethnic belonging becomes the key
criterion of political relevance.

In this context, the state does not function solely as a legal framework
of equal citizens, but also as the bearer and protector of ethnic identity,
which is reflected in constitutional provisions, citizenship policies, and in-
stitutional ties with the diaspora. However, such an approach often leads
to the fragmentation of political belonging and the hierarchical ordering
of identities, as ethnic affiliation becomes the basis for differentiated ac-
cess to rights and political relevance.”® Within such a normative frame-
work, the sense of belonging to the political community may be under-
mined, as the institutionalization of special ties with certain ethnic groups
simultaneously relativizes the principle of equal inclusion and may lead
to the perception of other communities as less legitimate members of the
political order.!

Such a normative framework raises an additional question of consist-
ency and equality within the political community. If, through the concept
of the kin-state, the dominant ethnic community is granted the right to

48  Agreement between the Holy See and Croatia on education and cultural affairs, Of-
ficial Gazette - International Treaties, No. 2/1997; Fundamental Law of Hungary,
Preamble; Constitution of the Republic of Poland, Dziennik Ustaw Rzeczypospolitej
Polskiej, 1997, No. 76, Item 483, Preamble; ECtHR, Grzelak v. Poland, No. 7710/02,
Judgment of 15 June 2010, paras. 87-90.

49  Brubaker, R., 1996, Nationalism Reframed: Nationhood and the National Question in
the New Europe, Cambridge, Cambridge University Press, p. 2.; Fundamental Law
of Hungary, Art. 6; Constitution of Romania, Monitorul Oficial, No. 767/2003 (re-
vised version), Art. 7; Constitution of the Republic of Slovenia, Uradni list RS, No.
33/1991-1, with amendments, Art. 5.

50 Brubaker, R., 1996, p. 111.

51  Cerutti, E, Pavkovi¢, V. (trans.), 2006, Identitet i politika, Zagreb, Politicka kultura, p.
36; Kymlicka, W., 2007.
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establish special ties with members of its nation beyond the state borders,
and bearing in mind that ethnic communities in contemporary Europe
rarely correspond to state boundaries, the question arises as to the princi-
ple on the basis of which such a right is not equally recognized for mem-
bers of other ethnic communities within the same state, in relation to their
co-ethnics in other states.

In this sense, the concept of the kin-state introduces a potentially
asymmetrical model of political belonging, in which one ethnic com-
munity enjoys a privileged status in transnational linkage, while other
communities remain confined to the framework of the state of residence.
Such asymmetry calls into question the principle of equality of citizens
and points to the possibility of fragmentation of political loyalty, as identi-
ty-based and political belonging becomes distributed across multiple nor-
mative centers.

These dynamics reveal the limitations of the national model, particu-
larly where access to the political community and full social participation
remain conditioned by dominant conceptions of collective identity. Al-
though contemporary constitutional systems increasingly combine civic
and ethnocultural elements, the persistence of symbolic and institutional
hierarchies demonstrates that the national model may continue to gener-
ate forms of exclusion and unequal belonging.

2.3. NORMATIVE TENSIONS AND CONCEPTUAL LIMITS
OF THE CIVIC AND NATIONAL STATE MODELS

The normative tensions and conceptual limitations of the civic and
the national state models become particularly apparent when examined
from the perspective of social inclusion. In this context, inclusion cannot
be reduced to the formal legal status or to the declaratory recognition of
identity; rather, it constitutes a process in which institutional practices,
symbolic patterns, and the everyday experiences of individuals and groups
intersect. Inclusion implies the possibility of being both recognized and
equal, meaning that universal rights and the recognition of difference do
not function as mutually exclusive principles, but as interdependent el-
ements of the same process. It is precisely at this point that it becomes
evident that both the civic and the national models, when considered in
isolation, produce only partial forms of inclusion: the former through for-
mal equality without recognition of difference, and the latter through rec-
ognition of identity coupled with the potential for hierarchy.>?

52 Basi¢, G., 2025, Tragovi pravednosti — od kosmopolisa do algoritma, Belgrade, Institut
drustvenih nauka.
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The key limitation of the dichotomy between civic and national state
lies not only in its empirical unsustainability, but also in its tendency to
direct analysis primarily toward normative categories rather than toward
the social relations that those categories produce. In doing so, it obscures
the fact that political belonging is not a static category, but a dynamic rela-
tionship shaped through the interaction of legal norms, institutional prac-
tices, and social perceptions. From this perspective, the political commu-
nity cannot be understood as a predefined model, but rather as a process
in which equality and difference, universalism and identity, and formal
rights and their actual accessibility are continuously negotiated. The focus
therefore shifts from rigid normative classifications toward the social ef-
fects of institutional and symbolic frameworks, particularly their capacity
to enable or constrain access to rights, participation in social and political
processes, and the subjective sense of belonging to diverse social groups.

Viewed from this perspective, the civic and national models of the
state represent two ideal-typical normative frameworks for the constitu-
tion of the political community, whose underlying assumptions generate
enduring normative tensions. While the civic model is based on the uni-
versalist idea of equality of citizens regardless of their particular identities,
the national model grounds the legitimacy of the state in the recognition
and preservation of a culturally or ethnically defined community. This
difference points not only to a contrast between the two approaches, but
also to their internal conceptual limits, which prevent their application in
a pure form.

The fundamental dividing line between these two models emerges
from the relationship between universalism and particularism. The civic
model seeks to abstract differences from identity through the construc-
tion of the political subject as the bearer of universal rights, whereas the
national model proceeds from the assumption that collective identity is
normatively relevant and requires institutional recognition. In this con-
text, Will Kymlicka demonstrates that universalist approaches often ob-
scure the fact that formally neutral norms are underpinned by the values
of the majority community.>® Universalism thus does not appear as an
alternative to particularism, but as its specific form, which, through the
legal framework, reproduces dominant identity patterns.

Relatedly, the idea of state neutrality opens an additional layer of
problems. The civic model normatively presupposes the possibility of a
state that stands outside identity divisions, whereas the national model
proceeds from the premise that every political community is inevitably

53  Kymlicka, W., 2003, p. 157; Marko, J., 2019, p. 140.
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rooted in a specific historical and cultural context. Ernst-Wolfgang Bock-
enforde articulates this dilemma through the well-known thesis that the
liberal state lives from presuppositions that it itself cannot guarantee.>*
This reveals a contradiction of the civic model: the attempt to ground the
political community exclusively in abstract norms overlooks the social
and cultural bonds that enable its stability and legitimacy.

The limits of the universalist approach become further evident in the
relationship between individual and collective rights. The civic model af-
firms the individual as the primary bearer of rights, whereas the national
model opens space for collective rights as a means of preserving the iden-
tity of the community. Charles Taylor points out that the failure to rec-
ognize collective identities may lead to their marginalization, as formal
equality does not guarantee substantive equality.>> This tension points
to the limitations of a strictly individualistic approach in societies where
identity has a constitutive social dimension.

The most pronounced test of universalist assumptions emerges within
post-national theories of the political community. Jirgen Habermas de-
velops the concept of constitutional patriotism as a form of political loy-
alty grounded in universal values, seeking to detach political belonging
from ethnic and cultural foundations.’® However, as emerges from a
more detailed analysis of his approach, the assumption that universal
norms can themselves constitute a sufficiently strong integrative frame-
work proves to be theoretically problematic.’” This limitation becomes
even more evident in the German context, where, despite the develop-
ment of constitutional patriotism as a universalist model of political be-
longing, the process of national unification was shaped to a significant
extent by an ethnic criterion.”® This weakness becomes particularly ev-
ident when Habermas, in his search for a common European identity,
departs from strict universalism and relies on historical and cultural
sources: first on the legacy of the French Revolution, and subsequently

54 Bockenforde, E. W., 1991, State, Society, and Liberty: Studies in Political Theory and
Constitutional Law, Oxford, Berg Publishers, pp. 45-67.

55 Taylor, C., The Politics of Recognition, in: Gutmann, A., (ed.), 1994, Multicultural-
ism: Examining the Politics of Recognition, Princeton, Princeton University Press, pp.
25-26.

56 Habermas, J., 1998, The Inclusion of the Other: Studies in Political Theory, MIT Press,
Cambridge, p. 132.

57 Habermas, J., 1989, The Structural Transformation of the Public Sphere: An Inquiry
into a Category of Bourgeois Society, Cambridge, MIT Press, pp. 115-118; Habermas,
J., 2001, Why Europe Needs a Constitution, New Left Review, No. 11, pp. 5-26.

58 Greenfeld, L., 1992, Nationalism: Five Roads to Modernity, Cambridge, Harvard Uni-
versity Press, pp. 325-330.
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on Christian values as a possible normative foundation.” Such a shift
does not represent merely a methodological adjustment, but points to
a deeper internal contradiction: a universalism that claims neutrality
proves to be dependent on the very cultural traditions it seeks to tran-
scend. This confirms that a political community can hardly be sustained
solely on the basis of abstract principles, without grounding in identity
patterns that generate a sense of belonging.

In the same vein, contemporary critiques of constitutional patriot-
ism have also emerged. Jan-Werner Miiller points out that political loyalty
cannot be reduced to a formal attachment to the constitutional text, while
Anthony D. Smith emphasizes that a stable collective identity also requires
a symbolic and emotional dimension that goes beyond the framework of
normative constructions.®® These insights further confirm that attempts
to fully detach the political community from identity-based foundations
remain of limited scope.

The civic model tends toward homogenization through the shared
legal status of citizenship, whereas the national model recognizes the plu-
rality of identities, but with the risk of their hierarchical ordering. Furio
Cerutti emphasizes that the sustainability of the political community de-
pends on the ability to establish a balance between common norms and
the recognition of identity diversity, thereby transcending the simple di-
chotomy between these two approaches.5!

Taken as a whole, these normative tensions indicate that the civic and
national models do not function as mutually exclusive frameworks, but
rather as complementary normative poles between which contemporary
constitutional orders operate. Their ideal-typical form remains analyti-
cally useful, but empirically and normatively limited. Precisely because of
these limitations, these models cannot be understood as closed systems,
but rather as conceptual tools that enable a more precise understanding of
different ways of normatively structuring the political community.

59 Habermas, J., 2001; Smith, B., 2022, Why Jiirgen Habermas Disappeared Habermas,
Foreign Policy, March 6, (http:// foreignpolicy.com/2021/02/07/why-jurgen-haber-
mas-disappeared, 27. 2. 2024); Habermas, J., 2019, Auch eine Geschichte der Philoso-
phie, Berlin, Suhrkamp Verlag, Bd. 2, pp. 298-302.

60  Miiller, . W,, Gli8i¢, S. (trans.), 2008, Ustavni patriotizam: Oblik politi¢ke lojalnosti u
nacionalnim drzavama i Evropskoj uniji?, Casopis za knjizevnost i kulturu i drustvena
pitanja, No. 76/22, p. 92; Smith, A. D., 1992, National identity and the idea of Euro-
pean unity, International Affairs, Vol. 68, No. 1, pp. 55-76.

61 Cerutti, F, Political Identity and Conflict: A Comparison of Definitions, in: Cerutti,
E, Ragionieri, R., (eds.), 2001, Identities and Conflicts: The Mediterranean, London,
Palgrave Macmillan, p. 13.
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For this reason, the following section examines how these normative
tensions are reflected in social practice, particularly through their effects
on social cohesion, ethnic distance, and the sense of belonging to the po-
litical community.

3. EMPIRICAL REFLECTIONS ON NORMATIVE MODELS:
SociAL CoHESION, ETHNIC DISTANCE, AND THE
PERCEPTION OF DISCRIMINATION

Building on the previous analysis, empirical inquiry makes it possible
to assess the concrete effects of these models in social practice. The ques-
tion of political belonging is not exhausted by constitutional provisions
and institutional arrangements, but is also directly reflected in individuals’
perceptions, particularly in the degree of social distance, i.e., the sense of
belonging to the political community, and the experience of equal treat-
ment. For this reason, the empirical dimension represents an important
corrective to the normative assumptions of both models: it reveals the ex-
tent to which the formal constitutional framework contributes to social
cohesion, in interaction with broader social, economic, and historical fac-
tors, as well as the extent to which it leaves room for the reproduction of
exclusion, ethnic boundaries, and asymmetrical belonging.

In this sense, a comparative analysis of France, as a paradigm of the
civic model of the state, and Serbia and Hungary, as examples of the na-
tional model with developed mechanisms for the protection of minor-
ity identity, shows that neither of these approaches in itself guarantees a
low level of ethnic distance or a high level of inclusive belonging to the
state. Differences do emerge, however, in the way these problems manifest
themselves. While the civic model tends to normatively suppress ethnic
differences in favor of universal citizenship, the national model more of-
ten affirms them institutionally, but without necessarily creating a shared
political identity.

3.1. SOCIAL COHESION, ETHNIC DISTANCE,
AND THE PERCEPTION OF DISCRIMINATION IN FRANCE

The French model is theoretically presented as a paradigm of the civic
state grounded in universal citizenship, equality, and the rejection of insti-
tutional differentiation of citizens based on ethnic origin. Despite this, so-
cial practice shows that formal universalism does not always eliminate dif-
ferences in the experience of belonging, nor does it prevent the emergence
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of implicit forms of exclusion. For this reason, the French model has often
been criticized for its rigidity and its inability to adequately recognize the
specific needs of different ethnic communities, although proponents em-
phasize that such an approach is necessary for the preservation of national
unity and cohesion.

Empirical research nevertheless shows that the universalist frame-
work is not without integrative potential. According to a study by Patrick
Simon, conducted in 2008-2009 within the National Institute for Demo-
graphic Studies, the majority of migrants and their descendants express a
sense of belonging to France, despite maintaining ties with their countries
of origin.%? More than half of the surveyed migrants and as many as nine
out of ten respondents from the second generation stated that they “feel
that they are French”% This finding indicates that the civic model, despite
the criticisms, possesses a certain capacity to generate identification with
the political community, particularly among generations socialized within
the French institutional and educational system.

More recent research, however, shows that this sense of belonging is
neither unambiguous nor evenly distributed across all groups. A 2022 anal-
ysis by Ewurama Okai and Julia Behrman, based on representative data
from the Trajectories and Origins (TeO) survey, confirms that the sense of
belonging to France remains high, but at the same time reveals the com-
plexity of identity patterns among migrants and their descendants. The
authors distinguish five identity orientations: assimilated, actively bicul-
tural, separated bicultural, distanced bicultural, and ethnic. It is particu-
larly noteworthy that only about 20% of respondents were fully assimilated,
while approximately 60% exhibited some form of bicultural identity.®* This
suggests that a significant proportion of migrants and their descendants
simultaneously develop identification with France while maintaining sym-
bolic, cultural, or emotional ties with their country of origin.

These findings are particularly important for assessing the French
civic model. They show that successful political integration does not
necessarily lead to full cultural assimilation. On the contrary, a sense of
belonging to France can coexist with the preservation of other layers of
identity. At the same time, the data also point to differences among ethnic
groups. Among the second generation of migrants, the sense of belonging

62 Simon, P, 2012, French National Identity and Integration: Who Belongs to the National
Community?, Washington, DC, Migration Policy Institute, p. 1.

63 Ibid.

64 Okai, E.,, Behrman, J., 2022, Identificational Orientations Among Three Generations
of Migrants in France, IPR Working Paper, No. 22-30, Northwestern University In-
stitute for Policy Research, p. 20.
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to France is more pronounced than among the first generation, yet differ-
ences remain in the extent to which they are “recognized” as French by
the majority society. The significance of ethnic identity declines especially
among respondents of Southern European origin, whereas among re-
spondents from sub-Saharan Africa, North Africa, and Turkey, a stronger
sense of exclusion persists, along with a weaker perception of being re-
garded by others as full members of the political community.

This gap between self-perception and external social perception is
also confirmed by data from the National Institute of Statistics and Eco-
nomic Studies (Institut national de la statistique et des études économiques
- INSEE) from 2019-2020. According to these findings, more than 29%
of descendants of non-European migrants believe that they are not per-
ceived as French, whereas among descendants of European migrants this
share is less than 8%.%° In addition, a quarter of migrants and their de-
scendants reported unequal treatment or discrimination over the past five
years, with migrants of non-European origin more frequently indicating
discrimination than those of European origin.%

The findings of these studies indicate that the civic model in France
succeeds in producing a relatively high level of formal identification with
the state, but does not always ensure equal social recognition of that be-
longing. In other words, the universalist framework contributes to the
construction of a shared political identity, but does not fully eliminate so-
cial hierarchies and implicit patterns of exclusion. This confirms that so-
cial cohesion within the civic model depends not solely on formal equal-
ity, but also on the capacity of society to genuinely accept different ethnic
groups as equal members of the political community.

3.2. SOCIAL COHESION, ETHNIC DISTANCE, AND THE
PERCEPTION OF DISCRIMINATION IN SERBIA AND HUNGARY

In contrast to France, where the main problem lies in the discre-
pancy between formal universalism and social reality, empirical studies
in Serbia and Hungary shows that the institutional recognition of mino-
rity identity and the existence of specific forms of minority autonomy
do not necessarily lead to a reduction of ethnic distance or to stronger
social cohesion. On the contrary, available data indicate the persistence
of stable patterns of social distance, particularly in the case of certain

65 Rouhban, O., Tanneau, P, Simon, P,, 2024, Perception of National Belonging among
Descendants of Immigrants, Institut National de la Statistique et des Etudes Economi-
ques, (https://www.insee.fr/en/statistiques/8357932?sommaire=8357942, 9. 4. 2026).

66  Ibid.
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minority groups, as well as a pronounced perception of discrimination
and limited trust in institutions.

This tension between the formal recognition of minority rights
and the persistence of social exclusion is particularly characteristic of
post-socialist constitutional systems, where the coexistence of ethni-
cally-defined state identity and minority protection reflects unresolved
structural contradictions.®” In this context, Tamas Korhecz points to the
persistent difficulty of establishing a stable equilibrium between national
state building and the effective protection of minority rights in Central
and Eastern Europe.5®

In Serbia, studies conducted by the Institute of Social Sciences and
the Ethnicity Research Centre shows that ethnic distance is particularly
pronounced toward Roma and Albanians. In the analysis of attitudes of
members of the Serbian ethnic community toward other groups, only 31%
of respondents stated that they would accept marriage with an Albanian
man or woman, while only 24.7% would accept an Albanian as President
of Serbia.®® This finding is complemented by public opinion polls con-
ducted by the Commissioner for the Protection of Equality, according to
which Roma are perceived as the group most exposed to discrimination
in Serbia, with 61% of respondents considering discrimination against
Roma to be widespread. The same studies identify employment, educa-
tion, healthcare and social protection as the areas in which discrimination
is most frequently perceived.”? Studies by the Ethnicity Research Centre
also show that patterns of segregation remain visible in education and lo-
cal communities, where interaction between ethnic groups is limited and
often institutionally mediated.”!

Although Serbia normatively recognizes national minorities and has
developed specific institutions of minority self-government, social practice
shows that close forms of social interaction remain strongly conditioned by

67 Korhecz, T., Nagy, N., 2024, The Achilles Heel of Constitutional Jurisprudence: Con-
ceptualization of Minority Rights by Constitutional Courts in Central and Eastern
Europe, Nationalities Papers, Vol. 52, No. 3, pp. 661-684.

68 Korhecz, T., National Minorities - Constitutional Status, Rights and Protection, in:
Csink, L., Trocsanyi, L., (eds.), 2022, Comparative Constitutionalism in Central Eu-
rope: Analysis on Certain Central and Eastern European Countries, Miskolc-Budapest,
Central European Academic Publishing, pp. 401-421.

69 Basi¢, G. et al,, 2020, Istrazivanje socijalnih odnosa izmedu etnickih zajednica u Srbiji,
Belgrade, Centar za istrazivanje etniciteta / Institut drustvenih nauka, pp. 53, 69.

70  Commissioner for the Protection of Equality, 2023, Report on Citizens’ Perception of
Discrimination in Serbia, Belgrade, pp. 20-26.

71  Basi¢, G, Pajvanci¢, M., 2015, Od segregativne ka integrativnoj politici multikultural-
nosti, Belgrade, Centar za istraZivanje etniciteta, pp. 12-15.
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ethnic boundaries. In addition, analyses of minority self-governance, in-
cluding those conducted within the European Non-Territorial Autonomy
Network (ENTAN) research network, indicate that these institutions of-
ten face structural and financial constraints that limit their effectiveness in
practice.”? Such a situation has direct consequences for social cohesion and
the sense of belonging to the political community. The lack of an inclu-
sive shared identity in Serbia is also reflected in negative reactions among
some members of minority communities to the playing of the anthem Boze
pravde (God of Justice) in which the Serbian people are explicitly empha-
sized.”? This symbolic dimension is particularly significant, as it shows that
the problem is not limited to discrimination in the narrow sense, but also
concerns the perception of the state as a political community to which all
citizens equally belong. When state symbolism and public narratives create
the impression that the state primarily belongs to the majority ethnic com-
munity, minority groups are more likely to develop a distanced relationship
toward political community.

In Hungary, on the other hand, research particularly highlights the
difficult position of the Roma community. While the Roma community
represents only one of several recognized minority groups in Hungary, its
position is often used in the literature as an indicator of broader chal-
lenges related to social inclusion, discrimination, and the effectiveness of
minority policies. Data from the European Union Agency for Fundamen-
tal Rights (FRA) Roma Survey 2021 indicate a high level of social exclu-
sion and discrimination.”* According to these findings, a large number of
surveyed Roma reported discriminatory treatment in the areas of employ-
ment, education, and access to public services. In line with these results,
non-governmental organizations have also pointed to unequal treatment
of Roma by the police and local authorities. In certain municipalities, the
police have disproportionately sanctioned Roma for minor offenses, while

72 Katinka, B., 2023, Strategy-making of national councils of national minorities in Ser-
bia as a tool of community building, ENTAN Policy Paper, No. 11, pp. 1-8.

73 Dordevi¢, 1j., 2021, Conceptual Disputes over the Notions of Nation and National
Minority in the Western Balkan Countries, ECMI Research Paper, No. 126, Flens-
burg, European Centre for Minority Issues, pp. 1-22; Kelen, C., Pavkovi¢, A., 2010,
Resurrection: A Tale of Two Anthems Sung by Serbs, Nations and Nationalism, Vol.
16, No. 3, pp. 442-461; B92, 2012, Ljaji¢ udaljen iz tima zbog himne!, (https://www.
b92.net/o/sport/vas_komentar?nav_id=613369, 28. 3. 2025); 1li¢, D., 2021, Samo nam
je himna falila, Pesc¢anik, (https://pescanik.net/samo-nam-je-himna-falila/, 28. 3.
2025).

74  European Union Agency for Fundamental Rights, 2023, Roma Survey 2021 - Tech-
nical Report, Luxembourg, Publications Office of the European Union, (https://fra.
europa.eu/en/publications-and-resources/data-and-maps/2023/roma-survey-2021,
27. 3. 2025).
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targeted inspections of Roma households have been carried out in cities
such as Miskolc.”> Such measures generate a sense of fear, humiliation,
and distrust in institutions, and have also been problematized in ombuds-
man reports, which have characterized them as discriminatory and har-
assing. Research conducted by the Action and Protection Foundation and
the Median Opinion and Market Research Institute also points to the per-
sistence of antisemitic attitudes and social prejudice toward Jewish com-
munities in Hungary, indicating that exclusionary patterns are not limited
solely to the Roma population.”®

A particular problem in this context is the segregative potential of mi-
nority policy.”” In Hungary, the educational system formally enables the
preservation of minority cultural identity, but without systematic support
for the development of intercultural competencies and everyday interac-
tion among groups, such a policy may contribute to the exclusion of mi-
norities from the broader social framework.”® A similar situation is pres-
ent in Serbia, where education in the languages of national minorities is
not sufficiently accompanied by programs of interethnic education, joint
extracurricular activities, and mechanisms that would enable more inten-
sive interaction between students from different ethnic communities.”

The empirical situation in Serbia and Hungary thus shows that mod-
els based on the protection of minority identity may remain limited if they
are not accompanied by strong inclusive policies aimed at reducing ethnic
distance and fostering a shared sense of political belonging. In both cases,
it is evident that the institutional protection of minority rights does not
automatically lead to more tolerant interethnic relations. On the contrary,
if minority protection is primarily oriented toward the preservation of

75  Kirdly, K. J., Bernath, G., Setét, J., 2021, Roma in Hungary: The Challenges of Dis-
crimination, Budapest, Minority Rights Group Europe, (https://minorityrights.org/
publications/roma-in-hungary-the-challenges-of-discrimination/, 27. 3. 2025); Euro-
pean Roma Rights Centre (ERRC), 2018, Written Comments concerning Hungary, for
consideration by the Human Rights Committee at its 122nd Session (12 March - 6 April
2018), Budapest, European Roma Rights Centre, pp. 6-7.

76  Action and Protection League, Action and Protection Foundation, 2021, Anti-Semitic
Hate Crimes and Hate Incidents in Hungary — Annual Short Report 2020, Budapest,
Action and Protection League of Europe, pp. 4-5.

77  Basi¢, G., Pajvanci¢, M., 2015, p. 12; Balogh, L. H., Minority Cultural Rights or an
Excuse for Segregation? Roma Minority Education in Hungary, in: Pop, D., (ed.),
2012, Education Policy and Equal Education Opportunities, Budapest, Open Society
Foundations, pp. 207-217; Farkas, J. Z. et al., 2017, Impacts and Consequences of
Residential Segregation of Roma in Urban Spaces: Case Studies from Hungary, Ur-
bani izziv, Vol. 28, No. 2, pp. 136-148.

78  Balogh, L. H., 2012, pp. 218-219.

79  Basi¢, G., Pajvanci¢, M., 2015, pp. 5-6.
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distinctiveness, without the development of shared spaces of interaction,
interethnic education, and inclusive symbols of belonging, it may result in
the reproduction of parallel social spheres.

4. CONCLUSION

The comparative analysis of the normative assumptions and empirical
effects of the civic and national models of the state indicates that the find-
ings of this study do not merely describe existing conditions, but rather
reveal a deeper normative problem: the assumptions on which these mod-
els are based do not correspond to their actual social effects. In the case of
France, the universalist framework enables a relatively high level of formal
identification with the state, but does not necessarily ensure equal social
recognition of that belonging, which is manifested through the persistence
of implicit forms of exclusion and differentiated social recognition. By
contrast, in Serbia and Hungary, the institutional recognition of minority
identity and the development of specific protection mechanisms do not
automatically lead to a reduction in ethnic distance or to stronger social
cohesion, and often coexist with stable patterns of social distance and a
pronounced perception of discrimination.

These findings confirm that neither the neglect of identity differ-
ences, through universalism, nor their institutional affirmation, through
the national model, constitute, on their own, a sustainable foundation
for building an inclusive political community. This calls into question
the analytical and normative sustainability of the dichotomy between
these two approaches, as both models are based on simplified assump-
tions about the nature of political belonging and the role of identity in
contemporary societies.

The civic model, grounded in universalism and formal equality,
demonstrates a limited capacity to recognize and adequately address iden-
tity differences, which in practice may lead to the covert dominance of
the majority culture and the reproduction of implicit forms of exclusion.
By contrast, the national model, which proceeds from the idea of cultural
and identity-based cohesion, develops mechanisms for the protection of
minorities, but at the same time generates the risk of hierarchical ordering
of identities, fragmentation of political belonging, and selective inclusion.

It follows that the problem does not lie in the choice between the
civic and the national model of the state, but in the very assumption that
a political community can be founded on a single principle, whether uni-
versalist or identity-based. Contemporary plural societies require a more
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complex normative framework that transcends this dichotomy and ena-
bles the simultaneous realization of equality and recognition of diversity.

In this sense, a sustainable political community cannot rest either on

the complete neutralization of identity or on its institutional dominance,
but rather must entail a dynamic relationship between universal rights
and legitimate forms of collective identity. Only such an approach enables
the development of an inclusive constitutional identity and stable social
cohesion in contemporary states.
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GRADANSKA ILI NACIONALNA DRZAVA:
LAZNA DILEMA
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APSTRAKT

Ovaj rad kriticki preispituje dihotomiju izmedu gradanske i nacional-
ne drzave, polazeci od teze da je ona istovremeno empirijski neadekvatna i
normativno obmanjujuca. Ovi pristupi se konceptualizuju kao normativni
modeli, pri ¢emu se ukazuje na njihova unutras$nja ogranicenja: gradanski
model moze prikrivati kulturnu dominaciju, dok nacionalni model nosi
rizik hijerarhijske inkluzije. Kroz komparativnu analizu Francuske, Srbije
i Madarske, rad ispituje njihove efekte na socijalnu koheziju, etnicku dis-
tancu i percepciju diskriminacije. Nalazi istrazivanja pokazuju da nijedan
od ova dva modela, kada se primenjuje izolovano, ne obezbeduje inklu-
zivnu politicku pripadnost. Rad zaklju¢uje da ovu dihotomiju treba pre-
ispitati u korist nijansiranijeg pristupa koji kombinuje univerzalna prava i
priznanje kolektivnih identiteta.
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THE SURVIVAL OF ACCRUED DELAY PENALTIES
AFTER CONTRACT TERMINATION
UNDER SERBIAN LAW

Abstract: This article examines whether creditors lose the right to an accrued con-
tractual penalty for delay upon termination of the contract for breach. The Serbian
Law on Obligations (LO) contains no provision extinguishing that right upon ter-
mination. Penalties survive termination based on the systematic reading of the LO,
legal doctrine, judicial practice, comparative materials, and the role of contractual
penalties in commercial practice. A contractual penalty is accessory at inception;
once due, however, it becomes an independent right. Delay gives rise to legal conse-
quences that termination does not erase retroactively. Just as termination does not
affect accrued default interest or damages, it does not affect the accrued amount of
a contractual penalty for delay, but only prevents its further increase. The contrary
view would force the creditor to choose between terminating the contract to obtain
restitution and retaining the right to the penalty.

Key words: Contractual Penalty, Delay, Termination, Serbian Law on Obliga-
tions, Accrued Rights.

1. INTRODUCTION

Contractual penalties occupy an important position in the Serbian
Law of Obligations as one of the most flexible and economically signifi-
cant instruments for regulating the consequences of breach of nonmone-
tary obligations. Their legal nature is hybrid: contractual in origin, coer-
cive in function, compensatory in effect, and, in many cases, preventive
in purpose. They operate as a private sanction - clausula in terrorem -
yet also as a simplified form of liquidated damages, relieving the creditor
of the burden of proving loss up to the agreed amount. Serbian law ac-
cordingly recognizes both the penal and compensatory dimensions of the
penalty clause, while subjecting it to the structural limits of the Law on
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Obligations (LO),! including mandatory rules on form, accessoriness, and
judicial moderation. The enforceability of the contractual penalty is en-
tirely independent of whether the creditor has suffered damage: the cred-
itor may invoke the penalty even in the absence of loss, which is central
to the clause’s penal function. At the same time, the compensatory func-
tion is preserved through the rule that the penalty is imputed to damages,
thereby preventing double recovery unless expressly authorized by statute.

1.1. STATUTORY FRAMEWORK AND STRUCTURAL LIMITS

Under Article 270(3) LO, a contractual penalty may secure only
nonmonetary obligations; any clause stipulating a penalty for breach
of a monetary obligation is null and void.? Although this rule has been
criticized in recent Serbian scholarship® - particularly by reference to
comparative solutions, developments in other former Yugoslav jurisdic-
tions,* and the legitimate interest of creditors in reinforcing their posi-
tion in cases of monetary default - it remains a defining feature of the
statutory regime.

1 Zakon o obligacionim odnosima (Law on Obligations), Official Gazette of the SFRY,
Nos. 29/78, 39/85, 45/89 and 57/89; Official Gazette of the FRY, No. 31/93; Official
Gazette of the SCG, No. 1/2003; Official Gazette of the RS, No. 18/2020, Arts. 270—
276; Karaniki¢ Miri¢, M., 2025, Obligaciono pravo, 4th ed., Belgrade, Sluzbeni glasnik,
pp. 800-811.

2 Pursuant to Art. 270(3) LO, which is mandatory in character, it is not permissible to
stipulate a contractual penalty for monetary obligations. Accordingly, no legal effect
can be given to a clause requiring payment of double the rent in the event of late
payment. Appellate Court in Belgrade, Decision Gz 210/24 of 31 January 2024. The
Supreme Court of Serbia has likewise affirmed that “the stipulation of a contractual
penalty for breach of a monetary obligation is excluded by law. Delay in the per-
formance of a monetary obligation is sanctioned by statutory default interest. Con-
tractual clauses providing for payment of an increased price due to delay are void”
Supreme Court of Serbia, Decision Prev 40/1999 of 18 March 1999.

3 Hiber, D., Zivkovi¢, M., 2015, Obezbedenje i ucvrscenje potraZivanja, Belgrade, Pravni
fakultet Univerziteta u Beogradu, pp. 426-428. For a more recent critique of the stat-
utory prohibition of penalties for monetary obligations, including the argument that
the rationale of avoiding conflict with default interest is unconvincing, see Vukoti¢,
M., Ugovorna kazna: granice kaznjavanja u ugovornom pravu, in: Karaniki¢ Miri¢,
M., Zivkovi¢, M., (eds.), 2024, Gradansko pravo u pokretu - transformacija pre kodi-
fikacije, Belgrade, Pravni fakultet Univerziteta u Beogradu, pp. 169-172.

4 In some legal systems with a common foundation in the former Yugoslav Law on
Obligations, it is now permitted to agree on a contractual rate of default interest (in
Croatian law, for claims arising from commercial and administrative contracts, and
in Montenegrin law, without that limitation). See Art. 29 of Zakon o obveznim odno-
sima (Croatian Law on Obligations); Art. 284(2) of Zakon o obligacionim odnosima
(Montenegrin Law on Obligations).
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The rationale is not the functional distinction between interest and
penalties, which in practice serve similar purposes, but rather the man-
datory character of the statutory rules governing default interest. Since
the amount, accrual and structure of the default interest are exhaustively
regulated by law, allowing the parties to stipulate a penalty for monetary
obligations would circumvent these mandatory provisions and undermine
the uniformity and function of the statutory interest regime.’

The penalty agreement may appear as a clause within the principal
contract or as a separate contract. The validity of the agreement is con-
ditioned by the existence of a valid and enforceable secured obligation:
a penalty is accessory at inception and cannot be effective when the se-
cured obligation is void, impossible, unlawful, or indeterminate. Once the
debtor falls into default, however, the penalty acquires a distinct and au-
tonomous legal existence. This duality — accessory origin but autonomous
operation — explains the doctrinal view that the penalty shares the fate
of the secured obligation only until default arises; once the conditions of
liability are met, the creditor’s right becomes a matured autonomous claim
that cannot be extinguished by subsequent performance of the secured
obligation.

1.2. TYPES AND OPERATION OF PENALTY CLAUSES

A penalty may be stipulated either for nonperformance or for delay,
with the statutory presumption favoring the latter. A penalty for non-
performance is alternative: the creditor must choose between insisting
on performance and demanding the penalty. By contrast, the penalty for
delay is cumulative: the creditor may demand both performance and the
penalty. A penalty may also be stipulated for defective performance, even
though the LO does not expressly regulate this scenario; doctrinal analysis
and analogy with the regime of nonperformance support this view.®

5 Jankovec, 1., 1993, Ugovorna odgovornost, Belgrade, Poslovna politika, p. 303.

6  The LO regulates penalties only for nonperformance and delay, without mention-
ing penalties for defective performance. The General Usages for the Trade in Goods
(Official Gazette FPRY, No. 15/1954, Usage No. 245) expressly allows penalties for
improper performance. This omission in the LO does not amount to a prohibition:
a penalty may be stipulated for defective performance of a nonmonetary obligation,
with the rules on alternative penalties for nonperformance applying mutatis mutan-
dis. The creditor may insist on proper performance, including removal of the defect,
or accept defective performance and additionally claim the penalty. Karaniki¢ Miri¢,
M., 2025, p. 807; cf. Strezovski, S., Clan 270. Opéta pravila, in: Blagojevi¢, B., Krulj,
V., (eds.), 1983, Komentar Zakona o obligacionim odnosima, Belgrade, Savremena ad-
ministracija, pp. 947-948.
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The dual functions of the penalty explain its practical operation.” The
penal function manifests in the creditor’s ability to demand the penalty
regardless of whether any damage has been incurred, and even when the
agreed amount exceeds the actual loss. The compensatory function ap-
pears in the rule that the penalty is imputed to damages: the creditor may
recover the difference when the actual loss exceeds the penalty but may
not cumulate the two. As a result, the penalty provides a guaranteed mini-
mum of compensation while preserving the creditor’s right to full redress.

Although contractual penalties are sometimes categorized as instru-
ments of personal security,® their practical and conceptual role is not to
enhance collection prospects in cases of insolvency. Rather, they function
primarily as a deterrent mechanism, placing economic pressure on the
debtor to perform on time and internalizing the cost of lateness. In this
sense, the clause operates less as a security and more as a contractual tool
of discipline.

1.3. DELAY AND THE ACCRUAL
OF CORRESPONDING RIGHTS

The operation of a penalty clause is limited when nonperformance
or delay arises from causes for which the debtor is not responsible.” Con-
versely, when the debtor is responsible, legal consequences attach immedi-
ately: damages, default interest, and penalties arise ex lege or ex contractu
upon default and continue to exist irrespective of whether the debtor
eventually performs. When the penalty has been agreed for nonperform-
ance, the creditor must prove only its creditor status and the fact of non-
performance; when it is agreed for delay, the creditor must prove its status,
the existence of delay, and - if belated performance has been accepted -
that the right to the penalty was expressly reserved without undue delay.!°

7  On the dual nature of the contractual penalty, encompassing both penal and com-
pensatory elements, and on the critique of case law that confines the penalty to the
amount of proven loss, see Vukoti¢, M., 2024, pp. 160-165.

8 Radisi¢, J., 2004, Obligaciono pravo, Belgrade, Nomos, p. 318; Dordevic¢, 7., Stank-
ovi¢, V., 1987, Obligaciono pravo, Belgrade, Nau¢na knjiga, p. 646.

9  The debtor of the secured obligation is not liable for nonperformance or lateness
if the nonperformance or delay resulted from a cause for which the debtor is not
responsible, i.e., from causes that the debtor of the secured obligation could not have
prevented, removed, or avoided (Art. 272(2) LO, read together with Art. 263 LO).
This means that it is not sufficient for the debtor merely to show that the causes of
nonperformance or delay cannot be attributed to his fault; he must demonstrate that
the causes were unpreventable, irremediable, and unavoidable.

10  On the requirement that a creditor who accepts late performance must expressly re-
serve the right to claim the penalty, and on the underlying rationale of legal certainty
and consistency of creditor conduct, see Vukoti¢, M., 2024, pp. 173-176.

210 |



Marija Karaniki¢ Miri¢, The Survival of Accrued Delay Penalties After Contract Termination...

This temporal structure - rights accruing at the moment of default and
not only upon its termination - is crucial for understanding how penalties
interact with termination.

1.4. TERMINATION AND THE FATE OF ACCRUED PENALTIES

Against this general backdrop, the present paper examines an is-
sue that Serbian doctrine and case law have not addressed consistently:
whether a contractual penalty for delay remains enforceable after the un-
derlying contract has been terminated.

According to one view, when a penalty has been stipulated for de-
lay rather than for nonperformance, and the contract from which the se-
cured obligation arises is subsequently terminated for nonperformance,
the obligation to pay the penalty is said to have lapsed. On this account,
a contractual penalty for nonperformance is, among other things, a prior
lump-sum agreement on the damages the creditor incurs through nonper-
formance, and termination does not extinguish the creditor’s entitlement
to those consequences. By contrast, in the case of a penalty for delay, there
is — on this view — no basis for the obligation to pay the penalty to survive
termination: the nonperformance that justifies termination is said to ne-
gate the very existence of delay.!!

The issue sits at the intersection of two fundamental considerations:
the accessory character of the penalty at the moment of its formation, and
the effects of termination on rights that have already matured through
earlier default.

The LO contains no explicit provision governing this issue. It does,
however, expressly regulate the only situation in which the creditor loses
the right to claim a penalty for delay: under Article 273(5) LO, the right is
extinguished if the creditor, after accepting late performance, fails to no-
tify the debtor without delay that this right is being reserved. Termination
is not mentioned in this provision. Termination cannot be inferred from
acceptance of performance; it is, on the contrary, an act of refusal. Accord-
ingly, termination does not fall within the scope of Article 273(5), and the
penalty accrued before termination cannot be extinguished on that basis.

The structure of the LO supports this conclusion. Article 324 LO
establishes that delay arises as soon as the debtor fails to perform when
due, and the legal consequences of delay attach at that moment. These
consequences do not disappear even if the delay ceases, nor can they be
retroactively erased by subsequent performance or termination. Termina-

11 Hiber, D., Zivkovié, M., 2015, p. 424. The doctrinal views on this issue are discussed
later in the paper.
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tion for breach, governed by Articles 124-132 and 262(2) LO, dissolves
the contract only for the future; it does not annul rights that have already
matured. Just as accrued default interest and general damages arising from
delay survive termination, so too must the penalty for delay that has ac-
crued prior to termination. Termination stops the further accrual of the
penalty, but does not extinguish what has already crystallized into an in-
dependent right.

This outcome accords with the fundamental idea that once the right
to a penalty matures, it acquires an independent legal existence, separate
from the continued subsistence of the underlying obligation. The contrary
view would reward the debtor for remaining in default until the creditor
is compelled to terminate, while placing the creditor in an untenable po-
sition: either remain bound to a nonperforming contractual relationship
merely to preserve the right to the penalty, or terminate and forfeit the
very remedy intended to sanction the delay. Such a result would under-
mine the principle of good faith, disrupt the coherent alignment of rem-
edies for default, and erode the preventive and compensatory functions
inherent in the penalty clause.

1.5. PURPOSE AND STRUCTURE OF THE ANALYSIS

The following analysis examines the legal nature and functions of the
contractual penalty for delay, the interaction between termination and ac-
crued contractual rights, and the doctrinal and jurisprudential foundations
supporting the view that the right to penalty, once matured, survives termi-
nation for breach. Its purpose is both conceptual and practical: to clarify a
doctrinally ambiguous question and to reinforce the coherence and inter-
nal logic of the system of contractual remedies established by the LO.

2. THE CONTRACTUAL PENALTY IN SERBIAN LAw:
CONCEPT, NATURE AND LEGAL STRUCTURE

Resolving whether a contractual penalty for delay survives termina-
tion presupposes the proper understanding of the general regime govern-
ing penalties under the LO. The effect of termination on an accrued pen-
alty cannot be analyzed in isolation: it depends on the legal nature of the
penalty clause, the moment at which the penalty right arises, the meaning
and extent of its accessoriness, the rules governing its accrual, and the re-
lationship between penalties, damages, and other consequences of default.
These elements form an integrated statutory structure. For this reason, the
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analysis must begin with an examination of the concept, nature, and legal
structure of the contractual penalty in Serbian law. Only once this general
framework has been articulated can the specific doctrinal and practical
implications of termination for an already matured penalty be assessed
with accuracy and coherence.

2.1. CONCEPT AND DEFINITION

In Serbian contract law, the legal consequences of breaching an ob-
ligation may arise in three ways: directly from statute, e.g., the obligation
to pay default interest when a monetary debt is overdue; by judicial deci-
sion, e.g., judicial penalties; or by agreement between the creditor and the
debtor, e.g., contractual penalties.

A contractual penalty agreement is a private arrangement that de-
termines the consequences of nonperformance or delay in the perfor-
mance of nonmonetary obligations. Under such an arrangement, the
debtor undertakes to pay the creditor a specified sum of money or con-
fer another pecuniary benefit if the obligation is not performed or is
performed late. Although the secured obligation usually arises from a
contract, this need not always be the case;!2 when it does arise from a
contract, the penalty may be incorporated in the contract itself or set out
in a separate agreement.

The obligation to pay a contractual penalty always arises from the
parties’ contractual will, irrespective of the legal source of the obligation it
secures. The benefit due upon breach - typically a sum of money, though
another pecuniary advantage may be agreed - is traditionally referred
to as a contractual penalty (conventional penalty, stipulatio poenae). Its
amount must be determined by the parties themselves; a penalty clause is
void if the amount is indeterminate or incapable of determination at the
moment the obligation falls due.

12 A contractual penalty is commonly stipulated for breach of a contractual obliga-
tion. Although not prohibited, agreeing a penalty for breach of an obligation not
arising from a legal transaction is unusual. The prevailing explanation is that the
duty to compensate damage arises only when the damage occurs, whereas the con-
tractual penalty is an ancillary, conditional obligation that cannot arise until the
secured claim has arisen; it must also be stipulated before the secured claim falls
due. See Hiber, D., Zivkovi¢, M., 2015, pp. 424-425. Yet, just as suretyship may
secure a future obligation (Art. 1001(2) LO), a penalty may in principle be agreed
for breach of a future duty to compensate damage. Also, if damages can be awarded
for future loss, there is no persuasive reason why the parties should not be free to
stipulate in advance a penalty for breach of the corresponding duty to compensate
that damage.

| 213



PRAVNI ZAPISI « Godina XVII « br. 1 » str. 207-239

2.2. ACCESSORINESS, AUTONOMY AND FORMAL
REQUIREMENTS

A defining feature of the contractual penalty is its accessory charac-
ter.!® Its existence and validity depend on the existence of a valid and
enforceable secured obligation. This follows from Article 272 LO, which
provides that the penalty shares the fate of the obligation it secures. The
penalty agreement is therefore void if, at the time it is concluded, the se-
cured obligation is void, impossible, unlawful, nonexistent, or indeter-
minate, or if it later ceases through performance, set-off, release of debt,
confusion, or death. In the case of novation, however, the parties may ex-
pressly agree that the penalty is to be carried over to the new obligation.
Likewise, the penalty becomes ineffective when nonperformance or delay
occurs for reasons for which the debtor is not responsible and which he
could not prevent, remove, or avoid within the meaning of Articles 263
and 272(2) LO. These rules preserve the internal coherence of the con-
tractual system by preventing the indirect enforcement of obligations that
cannot lawfully be performed.!4

Where the secured obligation arises from a voidable contract, the
penalty agreement remains valid until annulment; indeed, in some cir-
cumstances, the subsequent agreeing to a penalty may amount to confir-
mation of the voidable contract by the party entitled to annul it.!> Con-
versely, where the secured obligation continues to subsist despite a change
of debtor or creditor — such as in cases of assignment of contracts, as-
sumption of debt, accession to debt, or assignment of right (cessio) — the
penalty agreement likewise continues to operate, as the underlying se-
cured obligation itself persists.!®

Despite its accessory character at inception, a penalty acquires auton-
omy once the conditions for its enforcement have been met. When the
debtor fails to perform or performs late, the creditor’s right to the penalty

13 For a detailed discussion, see Radovanovi¢, S., 2018, Akcesornost ugovorne kazne u
srpskom pravu, Novi Sad, Pravni fakultet. See also Danilovi¢, T., 2011, Ugovorna ka-
zna u pravu, praksi i teoriji, Belgrade, Svet knjige; Attias, A., 2006, Ugovorna kazna,
Aktualnosti gradanskog i trgovackog zakonodavstva i pravne prakse, No. 4, pp. 297-
345; Savi¢, S., 2013, Pravna dejstva sporazuma o ugovornoj kazni, Pravo i privreda,
Nos. 7-9, pp. 267-276.

14 The accessory character of the penalty clause also applies in the context of prescrip-
tion and restitution. A debtor who voluntarily pays a time-barred penalty cannot
seek restitution. Conversely, if the debtor invokes limitation in respect of the secured
obligation, he may also refuse to pay the penalty.

15  Stankovié, V., Clan 270. Opéta pravila, in: Perovi¢, S., (ed.), 1995, Komentar Zakona o
obligacionim odnosima, Belgrade, Savremena administracija, p. 629.

16  See Karaniki¢ Miri¢, M., 2025, pp. 802-805.
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becomes a matured and independent claim that survives even if the un-
derlying contract is later terminated for breach. This duality - dependence
at inception and independence upon maturity — defines the contemporary
structure of the penalty clause.

As to form, an agreement on a contractual penalty may generally be
concluded in any form. However, when a secured obligation arises from
a contract subject to a constitutive form, the penalty agreement must ob-
serve that same form. This reflects the rule of parallelism of forms: formal
requirements extend from one connected legal act to another only when
mandated by law or expressly agreed by the parties.!”

A further substantive limit concerns the nature of the secured obli-
gation. Under Serbian law, only nonmonetary obligations may be secured
by a contractual penalty, and any clause stipulating a penalty for breach
of a monetary obligation is null and void. Although both the contractual
penalty and default interest ultimately serve to internalize the cost of late
performance, the rationale for this prohibition lies in the mandatory char-
acter of the statutory rules on default interest. Because the amount, ac-
crual, and structure of default interest are exhaustively regulated by law,
allowing the parties to impose a contractual penalty for monetary obli-
gations would circumvent these mandatory provisions and duplicate the
statutory sanction for delay.

In legal systems that permit parties to agree on the amount of de-
fault interest, the prohibition on contractual penalties for monetary obli-
gations becomes largely redundant. When default interest itself is subject
to contractual determination, its coercive and compensatory functions
effectively overlap with those of the penalty clause, leaving little substan-
tive justification for maintaining a separate prohibition. In such systems,
parties may already calibrate the financial consequences of late payment
through an agreed interest rate, and any additional penalty would merely
replicate mechanisms that the law has entrusted to party autonomy.

Comparative law shows that the traditional model has started to
shift in recent years. Several jurisdictions have introduced reforms that
relax or abandon the prohibition on penalties for monetary obligations.
Notably, Croatian law now allows the parties to agree on default inter-

17 “Parallelism of forms” denotes that two connected legal acts must be concluded in
the same form only when this is expressly prescribed by statute or agreed by the
parties. Otherwise, the form required for one act applies only to the act for which it
is prescribed. Examples include: the contractual penalty agreement (Art. 271(2) LO),
consent to contract assignment (Art. 145(3) LO), the preliminary contract (Art. 45(2)
LO), and agreements modifying or terminating a contract requiring a notarial deed
(Art. 82(3) Notaries Act). These examples are not exhaustive.

| 215



PRAVNI ZAPISI « Godina XVII « br. 1 » str. 207-239

est in commercial and administrative contracts, while Montenegrin law
has eliminated the prohibition altogether.!® These developments illustrate
a broader trend towards greater contractual autonomy in regulating the
consequences of monetary default.

In light of these changes, it is questionable whether the existing re-
striction remains justified, especially given that Serbian law already tol-
erates contractual interest rates exceeding the statutory default interest,
which continues to accrue after the delay.!

Moreover, in situations where the creditor has a legitimate interest in
terminating immediately for nonpayment — or where the contract is fixed
and terminates ipso lege upon failure to pay - the prohibition may deprive
him of the default interest altogether, thereby neutralizing the punitive and
deterrent function normally fulfilled by monetary late-payment remedies.
In such cases, the creditor is left only with a claim for damages, which
offers neither the certainty nor the simplicity of a predetermined contrac-
tual mechanism. Allowing the parties to stipulate a contractual penalty for
nonperformance of a monetary obligation could, in these circumstances,
enhance creditor protection and promote legal certainty.

2.3. VALIDITY AND EXTINCTION OF PENALTY AGREEMENTS

A contractual penalty may be stipulated only for an existing and un-
performed obligation. The penalty agreement is void if, at the time of its
conclusion, the secured obligation was impossible, unlawful, or indetermi-
nate. This reflects the prohibition on indirectly validating obligations that
the law refuses to enforce: if the secured obligation is void or nonexistent,
it cannot be breached, and the obligation to pay the penalty cannot arise.

The penalty ceases when the secured obligation ceases through per-
formance, set-off, release of debt, merger of creditor and debtor (confu-
sio), death, or novation (unless the parties expressly carry the penalty over
to the new obligation). It remains effective when the secured obligation
continues, for example in cases of assignment of right, assumption of debt,
accession to debt, or assignment of a contract. The agreement likewise
loses effect when nonperformance or delay arises from causes for which
the debtor is not responsible.

Taken together, these rules illustrate the strict accessory nature of
the penalty clause at the stage of its creation and continued existence as
a contractual mechanism. The clause itself cannot survive independently
of a valid and enforceable underlying obligation: if the secured obligation

18  See fn. 4 above.
19 Art. 277(2) LO.
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is void or later ceases for reasons unrelated to breach, the penalty clause
necessarily falls with it. However, once the debtor has fallen into delay
or nonperformance and the right to the penalty has matured, that right
acquires an autonomous legal character. Accrued penalties — unlike the
penalty clause as such — may therefore survive subsequent developments
in the contractual relationship, including termination, because their legal
foundation lies in the debtor’s past breach and not in the continued exist-
ence of the secured obligation.

2.4. TYPES AND FUNCTIONS OF CONTRACTUAL PENALTIES

Under Serbian law, a contractual penalty may be stipulated for non-
performance, for delay, or — although not expressly regulated — for defec-
tive performance.?’ Unless the parties provide otherwise, the law presumes
that the penalty is agreed for delay - a presumption that favors the debtor
because a penalty for delay is cumulative: the creditor may demand both
performance of the secured obligation and the penalty. A penalty for non-
performance, by contrast, is alternative. The creditor must choose either
to insist on performance or to demand the penalty; he cannot claim both.
The choice, once made, is irrevocable. The logic is straightforward: when
performance ultimately occurs, the suspensive condition for the penalty for
nonperformance never materializes. When the creditor accepts late perfor-
mance, the penalty for delay remains available only if the creditor noti-
fies the debtor without undue delay that he reserves the right to claim it.?!
If such notice is omitted, the right lapses. This rule, contained in Article
273(5) LO, ensures that the debtor is not unexpectedly exposed to a pen-
alty after the creditor has manifested acceptance of belated performance.

Alongside these modern forms, drawing on Roman law, doctrine
also recognizes the existence of an improper or non-accessory contractual
penalty.?? The earliest Roman stipulatio poenae was a conditional mone-

20  See fn. 6 above.

21 A reservation of the right to claim the contractual penalty may also be made orally,
unless the parties have agreed that the declaration must take a particular form. Joint
Session of the Federal Court and the Republic and Provincial Supreme Courts, Gen-
eral Legal Opinion No. 13/1989, 23 May 1989. Where the creditor has brought an
action for performance and for payment of the contractual penalty for delay, and
subsequently accepts late performance, the filing of the action is deemed to preserve
the right to the penalty. After accepting late performance, the creditor need not give
any further notice to the debtor to that effect. Higher Commercial Court, Decision
Pz 8266/2003 of 5 August 2004.

22 Miladin, P, 2006, Odnos ugovorne kazne i srodnih klauzula, Zbornik Pravnog fakul-
teta u Zagrebu, Vol. 56, No. 6, p. 1763 ff.; Karaniki¢ Miri¢, M., 2025, pp. 805-806. See
contra Hiber, D., Zivkovié, M., 2015, p. 431.
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tary obligation that was not tied to any primary obligation: the debtor did
not owe the act whose nonperformance triggered the penalty, but only the
amount payable upon failure to act.?3> From a contemporary perspective,
this was not an accessory security instrument at all, as there was no prin-
cipal obligation whose legal fate the penalty could follow. Some modern
codifications retain this form of improper penalty, although its practical
significance has diminished sharply.24

Serbian law does not regulate it expressly, but under the principle of
freedom of contract the parties remain free to agree such a clause. They
may stipulate that the debtor will pay a specified amount or confer an-
other pecuniary benefit if he performs, refrains from performing, or oth-
erwise engages in a particular act. The debtor does not undertake that act
itself; he undertakes only the obligation to pay if the agreed condition -
whether the doing or the not doing of the act — does not occur. The only
limits are those generally applicable to conditional obligations: the act on
which payment depends must not be impossible, unlawful, or contrary to
public order or morals.

The principal functions of the contractual penalty in Serbian law are
penal and compensatory.?> The penal function is evident from the fact
that the right to penalty does not depend on the creditor suffering any

23 See Milogevi¢, M., 2005, Rimsko pravo, Belgrade, Nomos, p. 294; Zimmermann, R.,
1992, The Law of Obligations: Roman Foundations of the Civilian Tradition, Cape
Town, Juta, pp. 98-99.

24 See § 343(2) BGB (selbstindiges Strafversprechen). The rules on judicial control of the
amount of the contractual penalty apply equally to an independent penalty promise.
A commonly cited example is a debtor’s undertaking to pay €1,000 if he does not
stop drinking alcohol: the debtor is not obliged to stop drinking; he is merely obliged
to pay the agreed sum if he continues to do so. Dannemann, G., Schulze, R., 2020,
German Civil Code Volume I - Biirgerliches Gesetzbuch (BGB). Books 1-3: §§ 1-1296,
Munich-Baden-Baden, C. H. Beck/Nomos, pp. 556, 561-563.

25 Two essential functions of the contractual penalty in Serbian law are compensatory
and penal. See Hiber, D., Pavi¢, V., 2013, Contractual Penalty Clauses in Recent Ser-
bian Arbitration Practice, Anali Pravnog fakulteta u Beogradu, No. 3, p. 67. In the
same direction, see Pavi¢, D., 2000, Sudska kontrola ugovorne kazne, Pravni Zivot,
No. 10, pp. 396-397: in Serbian law a contractual penalty is not a form of damages, as
it may be awarded even when no loss has been suffered; its primary role is punitive,
while it also performs a compensatory function. This dual character is reflected in
the legislator’s approach: in the LO the provisions on contractual penalties are placed
between the rules on liability for damage arising from breach of contractual or other
obligations and those on default interest. See also Jovi¢i¢, K., Odnos ugovorne kazne
i naknade $tete, in: Petrovié, Z., Colovi¢, V., (eds.), 2017, Odgovornost za Stetu, nak-
nada Stete i osiguranje, Belgrade, Institut za uporedno pravo, pp. 219-227; Jovi¢i¢, K.,
Funkcije zatezne kamate u slu¢aju docnje sa pla¢anjem nov¢ane naknade Stete, in:
Petrovi¢, Z., Colovié, V., (eds.), 2018, Odgovornost za Stetu, naknada Stete i osiguranje,
Belgrade, Institut za uporedno pravo, pp. 131-141.
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damage. The penalty operates as a private sanction - clausula in terrorem
- intended to encourage the debtor to perform properly and punctually by
exposing him to an additional financial burden in the event of breach.?
It is not a device for improving the creditor’s prospects of recovery in in-
solvency: a debtor who cannot satisfy the primary obligation cannot sat-
isfy an additional one. Its purpose lies in contractual discipline rather than
asset protection.

The compensatory function appears in the rule that the penalty is
imputable to damages. The creditor may recover the penalty even if the
agreed amount exceeds the damage actually sustained or if no damage has
occurred at all. If the damage exceeds the penalty, the creditor may re-
cover the difference up to the level of full compensation under the general
rules of contractual liability. The penalty thus ensures a minimum guaran-
teed recovery while preserving the principle of full compensation.

This dual structure also clarifies the creditor’s evidentiary burden. For
a penalty for nonperformance, the creditor must establish his creditor sta-
tus and prove that the debtor failed to perform. For a penalty for delay, he
must prove the due date and the debtor’s failure to perform on time, and

In German law, the contractual penalty also serves a dual function: its first purpose
is to exert preventive pressure on the debtor to perform the principal obligation cor-
rectly (“pressure function”), while its second purpose is to relieve the creditor of the
burden of proving the occurrence and extent of damage resulting from the breach, at
least up to the amount of the agreed penalty (“compensatory function”). One purpose
may predominate in a given case. The contractual penalty bears no resemblance to a
criminal sanction, which aims to restore the authority of the violated norm. See Wolff,
R., Sicherung der Anspriiche aus dem Werkvertrag, in: Messerschmidt, B., Voit, W,,
(eds.), 2022, Privates Baurecht - Kommentar zu §S 631 ff. BGB samt systematischen
Darstellungen sowie Kurz-Kommentierungen zu VOB/B, HOAI und BauFordSiG, 4"
ed., Munich, C. H. Beck, Part M, Rn 234. Even in a broader European context, con-
tractual penalty clauses are recognized as serving a dual function: “conventional pen-
alty clauses are useful for two reasons. On the one hand they serve as a means of
exerting pressure on the other party to behave or not to behave in a specific way; on
the other hand, they relieve the creditor of the necessity of assessing and proving his
claim for damages in case of non-compliance” Zimmermann, R., 1992, p. 95.

26 In contrast, under English law contractual terms that operate as penalties are unen-
forceable. Only clauses that fix in advance the amount of compensation for breach
(liquidated damages) are permitted. When a dispute arises, the court determines
whether the clause is penal or compensatory. Such disputes typically occur when the
debtor refuses to pay the stipulated sum, or seeks restitution of what has already been
paid, on the grounds that the clause is penal in character. A clause will be treated as
a penalty if it does not protect a legitimate business interest of the creditor, or if the
amount stipulated is unconscionable or grossly disproportionate to the loss suffered.
See Peel, E., 2015, Treitel on the Law of Contract, 14th ed., London, Sweet & Maxwell,
§620-129 ff; Beale, H., (ed.), 2017, Chitty on Contracts, London, Sweet & Maxwell,
§626-216 ff.
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— when late performance was accepted - that he duly reserved the right to
the penalty.

In earlier stages of its development, the contractual penalty also
served a third function: the indirect enforcement of obligations that were
not themselves actionable. In Roman law, when a creditor could not stip-
ulate an enforceable undertaking to perform a particular act, he could
nonetheless stipulate the payment of a sum of money under the negative
suspensive condition of nonperformance of that act. This mechanism
created an incentive for voluntary performance. Although this function
largely disappeared in modern law with the abandonment of the Roman
actio stricti iuris, understanding it helps explain the conceptual roots of
the improper (or non-accessory) penalties discussed above and their re-
sidual presence in certain modern codifications.?”

2.5. EFFECTS OF THE PENALTY FOR DELAY

In contemporary Serbian law, the effects of the penalty clause unfold
in a clear and structured sequence. When the parties have agreed on a
penalty for delay, the creditor’s right to payment arises the moment the
debtor falls into default, irrespective of whether performance is ultimately
rendered. Once this right has matured, it crystallizes into an autonomous
monetary claim. Although the penalty clause is accessory at inception and
depends on the existence of a valid and enforceable underlying obligation,
it becomes legally independent once the period of lateness has triggered
its operation.

When the creditor accepts late performance, the penalty for delay re-
mains available only if he notifies the debtor without undue delay that
he reserves the right to claim it, as required by Article 273(5) LO. Fail-
ure to give such notice results in the loss of the right to the penalty. This
rule balances contractual discipline with legal certainty, ensuring that the
debtor is not exposed to a penalty after reasonably believing that late per-
formance has been accepted as sufficient.

Accrued penalties for delay therefore survive subsequent develop-
ments in the contractual relationship - including belated performance or
even termination - just as accrued damages and statutory default interest

27  The impossibility of directly stipulating and enforcing an undertaking to perform
or refrain from an act arose from the omnis condemnatio pecuniaria principle, un-
der which every judgment enforcing a contractual obligation had to be framed as
an order to pay a sum of money. Because markets were underdeveloped by modern
standards, it was often difficult to determine the monetary value of specific acts or
omissions. Milosevi¢, M., 2005, p. 294.
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continue to exist despite the contract’s extinction. Termination releases
the parties only from unperformed future obligations; it does not retroac-
tively erase the legal consequences generated by the debtor’s prior default.

This reasoning aligns with the broader principle that termination
does not erase accrued default interest or damages; by the same logic, the
penalty that has already arisen likewise remains intact. To hold otherwise
would deprive the penalty clause of its practical and normative function,
allowing a debtor to escape the agreed consequence of delay simply by
provoking termination. Such an outcome would erode contractual disci-
pline, undermine the compensatory role of the penalty as a guaranteed
minimum recovery, and distort the equilibrium of remedies under the LO
by rewarding delay rather than deterring it.

2.6. JUDICIAL CONTROL AND RELATED DOCTRINES

Serbian law recognizes limited judicial control over contractual pen-
alties. Under Article 274 LO, the court may, solely upon the debtor’s re-
quest, reduce a penalty that is disproportionately high in relation to the
value and significance of the secured obligation; the court cannot increase
the penalty, nor may it reduce it ex officio. Judicial moderation is therefore
exceptional in nature; it is designed not to rewrite the parties’ economic
bargain, but to prevent abuse in situations where the agreed sanction
would be manifestly excessive in light of what the parties could reasonably
have foreseen at the time of contracting. A penalty is not excessive merely
because it exceeds the creditor’s actual damage; such an excess is inherent
to the clause’s punitive and preventive functions. Moderation is reserved
for cases of clear and serious disproportion, and reduction to the amount
of actual loss would efface the clause’s primary purpose by transforming it
into a purely compensatory mechanism.

Comparative law demonstrates varying degrees of judicial interven-
tion. French law authorizes the courts not only to reduce a penalty that
is manifestly excessive but also to increase a derisory one, and to adjust it
proportionally in cases of partial performance.?® Serbian law deliberately

28  Art. 1231-5 of the French Civil Code. The French Civil Code does not prohibit agree-
ing on a penalty for breach of a monetary obligation. Under German law, the court
may only reduce the contractual penalty to a reasonable amount, and not ex officio,
but solely at the debtor’s request: § 344 BGB; Dannemann, G., Schulze, R., 2020, pp.
562-563. In Serbian law, the court has no statutory authority to reduce the agreed
amount of the contractual penalty on its own motion in the absence of a debtor’s
request. See Commercial Appellate Court, Decision Pz 117/2014(2) of 13 May 2015.
The court is likewise not empowered to increase the contractual penalty, even at the
creditor’s request, nor should the absence of damage constitute grounds for reduc-
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rejects such extensive judicial powers; it confines judicial control strictly
to downward revision upon the debtor’s initiative, reflecting a principled
commitment to contractual autonomy and to respecting the parties’ allo-
cation of risk.

Legal doctrine emphasizes that, in order to avoid lengthy disputes,
the parties accept a certain degree of aleatory risk when agreeing on a
contractual penalty, allowing the actual loss to turn out higher or lower
than their initial expectations. It follows that the court should assess the
disproportionality between the agreed penalty and the foreseeable damage
as of the time of contracting, and if the disproportionality is not excessive,
the court should refrain from intervening.?

The prevailing view in modern Serbian legal theory is that the court’s
power to reduce a contractual penalty is exceptional and must therefore
be applied restrictively. Not every excessive penalty warrants reduction;
only a manifest disproportionality justifies intervention. In such cases,
the court may reduce the penalty only when payment of the full agreed
amount would defeat its essential purpose and lead to unjust enrichment
of the creditor at the debtor’s expense.?®

Serbian doctrine also distinguishes contractual penalties from for-
feiture clauses, which is another form of internal contractual sanction.
A forfeiture clause does not impose a new secondary obligation on the
debtor; rather, it provides that the debtor will lose an existing contractual
right if he fails to perform the secured obligation as agreed. In the event of
breach, a penalty gives rise to a new obligation to pay a specified sum or
confer another pecuniary benefit, whereas a forfeiture clause results in the
extinction of a right the debtor already possessed. Both mechanisms are
admissible under the principle of freedom of contract and must operate
within the bounds of good faith and public policy.

tion, as the creditor is entitled to the penalty irrespective of whether any damage has
been suffered. See Karaniki¢ Miri¢, M., 2025, pp. 804-805. “A contractual penalty
constitutes presumed damages and, as such, may or may not correspond to the actual
amount of loss suffered by the creditor as a result of the debtor’s nonperformance. It
cannot, however, be set at an excessively high level so as to become a means of un-
just enrichment for the creditor. [...] The parameters for determining the contractual
penalty must be assessed in light of the circumstances of each individual case” Com-
mercial Appellate Court, Decision PZ 2804/22 of 29 March 2023. In addition, “[i]
n reducing the contractual penalty, the court shall also take into account the extent
of the damage suffered by the other party as a result of the delay in performance of
the contractual obligation” District Court in Valjevo, Decision Gz 1368/2004 of 29
November 2004.

29  Pavi¢, D, 2000, p. 395.

30 Hiber, D., Zivkovié, M., 2015, pp- 461-462 (citing further authorities); Pavi¢, D.,
2000, p. 395 (the courts only exceptionally exercise their power to intervene in re-
spect of the amount of the contractual penalty).
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Forfeiture clauses need not be punitive. They may perform a transac-
tional function by restoring the equilibrium of interests disturbed by one
party’s conduct - for example, by providing that the seller forfeits part of
the price if delivery is late; that all remaining installments become imme-
diately due if the buyer delays in payment; or that the buyer loses a guar-
antee right if he breaches a contractual duty of notification. Their legiti-
macy stems from their role in structuring risk and organizing the internal
balance of the contract, not from sanctioning the debtor.

3. THE INTERACTION BETWEEN DELAY, TERMINATION
AND THE SURVIVAL OF THE CONTRACTUAL PENALTY

3.1. THE DOCTRINAL CONTROVERSY:
DOES THE PENALTY FOR DELAY SURVIVE TERMINATION?

The debate in Serbian doctrine has centered on whether a contrac-
tual penalty for delay may continue to operate once the contract has been
terminated for breach. One strand of scholarship denies the survival of
the penalty, arguing that delay presupposes the possibility of eventual per-
formance. Once termination occurs, performance is no longer owed, and
the debtor’s conduct must therefore be characterized not as delay but as
nonperformance.>! On this view, the temporal interval that defines delay
— the period between maturity and performance - cannot exist where the
obligation is never fulfilled. Termination is said to convert delay into non-
performance, thereby extinguishing the basis for the penalty. Because the
creditor, by terminating the contract, elects the remedy for nonperform-
ance, he may no longer rely on a penalty stipulated exclusively for delay.

This position rests on two conceptual premises: the strict bifurca-
tion between delay and nonperformance, and the view that termination
retroactively requalifies the debtor’s conduct. On this account, “termina-
tion for delay” becomes a contradiction in terms, because delay is legally
intelligible only where performance ultimately occurs. The conclusion
is therefore that a penalty stipulated solely for delay must fall away once
the contract is terminated. Even the possibility that the creditor might
claim the penalty for the period between maturity and termination is re-
jected. By characterizing the breach as nonperformance - which is said
to be implicit in the act of termination - the creditor is thought to forgo
reliance on the legal consequences of delay, including the penalty. Based
on this reasoning, a clause providing only for a penalty for delay cannot

31 Hiber, D., Zivkovi¢, M., 2015, pp. 422-424.
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be extended or transposed to cover nonperformance. In this paper, a
different position is advanced.

3.2. DELAY AS A TEMPORALLY BOUNDED STATE
AND ITS ROLE IN TRIGGERING THE PENALTY

The position outlined above overlooks a fundamental temporal fea-
ture of default: delay is a legally relevant state that begins the moment
performance falls due and persists until the obligation is either per-
formed or extinguished, including by termination of the contract. The
debtor remains in delay throughout this entire period. Termination does
not retroactively negate the fact that the debtor was in delay for a certain
period of time, nor does it extinguish the legal consequences that arose
during that period.

The LO treats delay as a legally defined state that arises automati-
cally upon failure to perform when due and attaches legal effects to that
state irrespective of the contract’s subsequent fate. Default interest, dam-
ages for delay and contractual penalties accrue from the moment delay
begins and do not vanish merely because the contract is later terminated.
This is illustrated clearly in the regime governing monetary obligations.
Statutory default interest accrues from the onset of delay until perfor-
mance or until the obligation otherwise ceases, including through ter-
mination. Serbian law has never suggested that interest accrued before
termination evaporates at that point; on the contrary, it remains fully
payable as a matured claim.

The same logic applies to contractual penalties for delay in nonmon-
etary obligations. The penalty accrues for as long as the debtor is in delay
and survives termination to the extent that it had already matured during
the pre-termination period.

3.3. ACCESSORINESS, MATURITY
AND THE AUTONOMY OF THE PENALTY

The next argument that requires consideration is the claim that the
penalty, being accessory to the secured obligation, cannot survive once
that obligation has been extinguished through termination. This view
misconceives the operation of accessoriness within the regime of penalty
clauses. Accessoriness governs the existence of the penalty clause as a con-
tractual mechanism: the penalty cannot subsist if the secured obligation
never arose or ceased for reasons unrelated to breach - for example, if the
obligation is void, if the parties mutually terminate the contract, or if the
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creditor remits the debt. But once the obligation has been breached and
delay has occurred, the penalty crystallizes into a matured claim, typically
of a monetary nature. From that point onwards, its operation is autono-
mous: it depends not on the continued existence of the secured obligation
but on the historical fact of the debtor’s default.

Accessoriness thus explains why the penalty clause does not produce
effects if the principal obligation never came into being or ceased for rea-
sons unrelated to breach; it does not support the notion that an already
accrued penalty is extinguished merely because the creditor has exercised
the statutory remedy of termination. Rights already acquired through
prior default, including accrued damages, default interest and penalties,
are unaffected by termination.

Judicial practice confirms that termination does not extinguish rights
already accrued through the debtor’s delay. Courts have emphasized that
extinguishing such rights would defeat the purpose of the penalty clause
and contradict the structure of the LO, under which termination has no
retroactive effect on matured claims.>?

32 Supreme Court of Cassation, Decision Prev 299/2017 of 3 October 2017. The Court
held that the right to a contractual penalty cannot be excluded merely because the
contract whose performance it secures has been terminated. If termination were to
entail the loss of the penalty, enforcement of penalty would be entirely precluded and
the very purpose of the institution defeated. The Court further noted that if termi-
nation of the principal contract were to extinguish the penalty as an accessory right,
a penalty for nonperformance under fixed-term contracts could never be collected,
since such contracts expire by operation of law once the time for performance has
lapsed. Finally, the Court held that a claim for payment of a contractual penalty can-
not be made conditional upon prior termination of the principal contract. The oper-
ative part of this decision addresses only the contractual penalty for nonperformance,
as this was the subject of the dispute; however, in its reasoning the Court analyzes the
contractual penalty in general terms and extends its analysis to both nonperformance
and delay. The same general position - that termination does not extinguish accrued
rights to a contractual penalty — has been adopted in cases concerning penalties for
nonperformance, including Supreme Court of Cassation, Decision Prev 390/2017 of
12 April 2018; Supreme Court of Cassation, Decision Prev 73/2020 of 4 June 2020;
and Supreme Court of Cassation, Decision Prev 301/2020 of 17 December 2020.

See also Supreme Court of Cassation, Decision Prev 63/2017 of 16 March 2017. The
case concerned a contractual penalty for delay: the contractor failed to complete the
works within the agreed time limit and remained in delay until the termination of
the contract. The Court expressly qualified the breach as delay and calculated the
period of delay from the contractual maturity of the obligation until the return of
the construction site. It held that termination does not extinguish accrued rights to a
contractual penalty, stating that “the claim that the plaintiff loses the right to a con-
tractual penalty upon termination of the contract is legally unfounded. A contractual
penalty, by its very nature, represents a contractually determined form of presumed
damages, as follows unequivocally from Art. 275 LO. Accordingly, pursuant to Art.
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The structure of the LO confirms that amounts accruing during de-
lay operate as matured and autonomous debts. Under Serbian law, the
assignment of rights transfers ancillary rights together with the princi-
pal claim.3? In addition, there is a rebuttable presumption that any ma-
tured but unpaid default interest passes to the assignee with the principal
claim.3* By contrast, in an assumption of debt the new debtor is not liable
for unpaid interest that matured before the assumption, unless otherwise
agreed.® Both provisions treat accrued ancillary amounts as independent
debts and regulate their allocation accordingly. This reflects the mature
and self-standing character of such claims: once they have fallen due, they
are no longer mere accessories to a continuing obligation but autonomous
monetary debts whose legal destiny depends on the mechanism applied.
The same approach governs assignments of contract, to which the rules
on ancillary rights in the context of debt assumption apply mutatis mutan-
dis.® This framework illustrates the broader principle that once an ancil-
lary amount has matured it exists as an autonomous debt, independent of
the future fate of the underlying obligation.

3.4. CUMULATION AND THE DOCTRINAL SEPARATION OF
DELAY FROM NONPERFORMANCE

Concerns about the alleged indeterminacy of penalties for delay do
not withstand scrutiny. Daily penalties, in particular, rely on a fixed con-
tractual formula — commonly a percentage or a fixed amount per day
- and on objective temporal reference points. The fact that the precise
termination date is not known in advance does not render the penalty
indeterminable, nor does temporary uncertainty as to whether the breach
will ultimately manifest as mere delay or as definitive nonperformance
affect its determinability. What matters is that the contractual formula

132(1) LO, the plaintiff retains the right to the contractually stipulated amount of
presumed damages even after termination of the contract in which the penalty was
agreed” Notably, the Court also awarded the contractual penalty for a short period
following termination, thus going beyond the position advanced in this article, which
is confined to the survival of penalties accrued prior to termination.
See also Commercial Court in PoZzarevac, Decision P 82/21 of 3 September 2021,
upheld by the Commercial Appellate Court, Pz 10626/21 of 26 October 2022. The
courts confirmed that when the claimant’s delay led to termination of the contract,
the defendant remained entitled to calculate the contractual penalty for each day of
delay in accordance with the contract and Art. 273 LO.

33 Art. 437(1) LO.

34 Art. 437(3) LO.

35 Art. 449(2) LO.

36 Art. 145(4) LO.
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enables the amount of the penalty to be objectively calculated once delay
begins; the law does not require the creditor to know the duration of the
delay in advance, only that the amount be ascertainable on the basis of
objective criteria. The structure is identical for statutory default interest:
the amount of interest is determinable even though the duration of delay
depends on future events, including termination. Penalty clauses tied to
other calculable bases — such as percentages of the contract price - are
likewise sufficiently determinate so long as the formula is objective and
the variables are ascertainable at the moment delay begins.

When the parties have agreed only a penalty for delay, that penalty
applies for the duration of the delay. A penalty for nonperformance ap-
plies only if the parties have expressly provided for one. The two mech-
anisms are mutually exclusive in their temporal and functional scope.
There is no room for cumulating penalties for delay and for nonper-
formance unless the contract clearly provides for separate penalties for
these two distinct breaches.”

A further question is whether a penalty that has been expressly agreed
for the period between maturity and termination might, in substance, op-
erate as a disguised penalty for nonperformance, thereby collapsing the
distinction between the two regimes. This conflates two conceptually dis-
tinct categories: a penalty for delay sanctions lateness; a penalty for non-
performance sanctions definitive failure. Termination does not erase the
fact that lateness occurred before the contractual relationship ended. De-
nying the creditor the right to recover the penalty for the pre-termination
period would create an unwarranted gap in protection and undermine
both the preventive and compensatory purposes of the penalty clause.

3.5. FUNCTIONAL AND SYSTEMIC ARGUMENTS
IN FAVOR OF SURVIVAL

Practical considerations reinforce this doctrinal analysis. In many
commercial relationships, termination is not the creditor’s first resort, but
a last resort. A creditor may be compelled to terminate in order to re-
lease himself from a stalled contractual relationship and recover what he
has already performed. If termination extinguished accrued penalties, the
debtor would effectively be rewarded for prolonged default: he could delay
performance indefinitely, knowing that the penalty would disappear once
the creditor finally exercised the right to terminate. The creditor would

37  Also, when it suits their interests, the parties may agree on two penalties — one for
delay and one for nonperformance of the same obligation. See Strezovski, S., 1983,
p. 948.

| 227



PRAVNI ZAPISI « Godina XVII « br. 1 » str. 207-239

face a structural dilemma - either remain bound to preserve the penalty
or terminate and lose it.

Such a dilemma is not compatible with the remedial structure of the
LO and its principles of good faith and prohibition of abuse of rights. If
termination extinguished the penalty, the creditor would have to maintain
an unproductive contractual relationship solely to preserve a claim that
has already accrued. If he terminated, the penalty would disappear; and
if he had already been paid the penalty, it could be argued that he would
have to return it because the basis for it no longer existed. The system
would therefore force the creditor either to litigate for the penalty, while
remaining bound to a nonfunctioning contract, or to abandon the penalty
altogether. This would be inconsistent with the purpose of termination
under the LO, which is to restore balance to the relationship, not to de-
prive the creditor of rights that have already matured.

3.6. THE LO FRAMEWORK: DELAY, TERMINATION
AND EXPRESS EXTINCTION OF THE PENALTY

The statutory framework of the LO confirms this analysis. Article
324 defines delay as arising at the moment the debtor fails to perform
when due or, when no deadline is fixed, at the moment when the creditor
requests performance. Delay does not depend on whether performance
will ultimately occur; it is established at maturity and continues until the
obligation is performed or the contract ends. Its legal consequences arise
at the same moment and persist irrespective of how the contractual rela-
tionship terminates. Default interest, damages for delay, and contractual
penalties all arise from the state of delay, and none is extinguished by later
performance or termination.

Article 273(5) LO expressly regulates the only situation in which the
right to the penalty for delay is lost: when the creditor accepts late perfor-
mance without reserving the right to the penalty.®® Termination is not ac-
ceptance of performance and therefore does not fall within this exception.
The LO provides only this specific ground for loss of the penalty, and that
rule cannot be extended to termination.>

38 Konstantinovi¢ was expressly opposed to this rule, noting that such a loss of rights
constitutes an unwelcome surprise for the creditor and did not accord with Yugoslav
commercial practice at the time. He therefore omitted it from his Draft Code of Ob-
ligations and Contracts (Skica za zakonik o obligacijama i ugovorima), which served
as a model for the LO. See Stankovi¢, V., Clan 273. Poverio¢eva prava, in: Perovi¢, S.,
(ed.), 1995, Komentar Zakona o obligacionim odnosima, Belgrade, Savremena admin-
istracija, p. 635.

39 The LO adopts a restrictive approach to the extinction of creditor rights. Where the
legislator intends extinction, it says so expressly (e.g., Art. 273(5)). The absence of
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Taken together, these elements show that a contractual penalty for
delay survives termination, with respect to the period during which the
debtor was already in delay. Termination stops further accrual of the pen-
alty but cannot retroactively extinguish rights that have already matured.
This conclusion aligns with the structure of the LO, doctrinal analysis, ju-
dicial practice, functional considerations and the foundational principles
of Serbian contract law.

4. THE CASE FOR THE SURVIVAL OF THE PENALTY
FOR DELAY

The discussion that follows sets out the principal reasons support-
ing the survival of the penalty for delay. Some overlap with the preced-
ing analysis is inevitable. The argument proceeds along four dimensions:
the doctrinal structure of the LO, the temporal framework and progres-
sive accrual of the penalty, considerations of public policy, good faith and
commercial logic, and the broader scholarly consensus on the functional
rationale of the penalty. Taken together, these considerations point to a
single conclusion: the penalty for delay survives termination.

4.1. THE DOCTRINAL FOUNDATIONS OF SURVIVAL

The position advanced in this paper accords with the structure of
the LO and with the prevailing view in Serbian scholarship. The essen-
tial point is straightforward: the creditor’s right to a contractual penalty
for delay arises at the moment the debtor falls into delay, and once that
right has matured, it cannot be extinguished by termination for breach.
Termination affects only obligations and duties for the future; it does not
undo rights that have already crystallized as sanctions for the debtor’s
prior breach, such as accrued default interest, damages for delay already
incurred, or contractual penalties that have matured.

Article 324 LO defines delay as arising at the moment the debtor fails
to perform an obligation when due or, if no fixed due date exists, when
the creditor requests performance. Delay is therefore a legally relevant
state that does not depend on whether performance will ever occur. Its
legal consequences are attached immediately and automatically: default
interest, damages for delay and penalties agreed for delay begin to operate
at that moment. Their existence depends on the historical fact of the delay,

any such rule for termination is therefore not accidental but reflects a deliberate leg-
islative decision to preserve matured rights.
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not on the eventual fate of the contract. The legal system treats delay as
a self-standing legal fact whose consequences cannot be invalidated by a
later elective remedy, such as termination.

4.2. TEMPORAL STRUCTURE AND THE PROGRESSIVE
MATURITY OF THE PENALTY

The temporal structure of the delay penalty likewise supports its sur-
vival. Once the debtor falls into delay, the penalty begins to accrue pro-
gressively in accordance with the agreed formula — whether as a lump
sum, a percentage, a daily amount, or in another objectively determinable
manner. Each unit of time spent in delay generates a fixed and ascertain-
able portion of the final amount. Termination cannot retroactively erase
periods of delay that have already elapsed, and the penalty that matured
during those periods cannot be extinguished by termination. By its very
nature, the penalty either matures in full at the onset of delay (when agreed
as a single amount) or accrues incrementally over time (when agreed as a
progressive penalty), and each accrued portion constitutes a completed le-
gal fact unaffected by the subsequent termination of the contract.

The principle of accessoriness under Article 272 LO does not under-
mine this reasoning. As previously noted, the penalty agreement cannot
subsist where the secured obligation never arose or ceased to exist for rea-
sons for which the debtor is not responsible, such as impossibility, fault
of the creditor, remission, or mutual termination. However, once a delay
has occurred and the penalty has begun to mature, each installment be-
comes an autonomous (usually monetary) claim. Article 272(2) LO states
only that the penalty does not arise when the debtor is not responsible for
the nonperformance or delay. It does not provide that penalties already
accrued disappear upon termination for breach. Accessoriness therefore
governs the inception of the penalty, not the elimination of rights that
have already matured as a result of default.

4.3. PUBLIC POLICY, GOOD FAITH
AND COMMERCIAL LOGIC

Public policy considerations likewise support the conclusion that ac-
crued penalties survive termination. As previously noted, extinguishing
matured penalties would reward the debtor for remaining in delay until
the creditor is compelled to terminate and would penalize the creditor for
exercising a statutory remedy. Such an outcome would contradict good
faith and the prohibition of abuse of rights and would distort the equilib-
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rium among damages, default interest and penalties. That equilibrium re-
flects the LO’s system of cumulative but nonoverlapping consequences of
delay: default interest compensates for the time-value of money; damages
compensate for actual loss; and the penalty serves both penal and com-
pensatory functions in the realm of nonmonetary obligations. Removing
the penalty while leaving the other consequences intact would disrupt this
balance and weaken the position of the creditor of a nonmonetary obliga-
tion during the very period in which the debtor was in breach.

It also follows that penalties already paid cannot be reclaimed merely
because the contract later ends or performance is eventually rendered. Ex-
tinguishing accrued penalties would create an unjustified asymmetry: the
debtor would be relieved of liability for the period of default, while the
creditor would still bear the losses and time-risk associated with that same
period. The LO favors remedies that deter breach and stabilize contractual
performance, and the survival of accrued penalties supports this broader
preventive function.

4.4. SCHOLARLY SUPPORT AND THE FUNCTIONAL
RATIONALE OF THE PENALTY

According to one view, however, when a penalty has been agreed for
delay rather than for nonperformance, and the contract from which the
secured obligation arises is subsequently terminated for nonperformance,
the obligation to pay the penalty is said to cease.*

Nevertheless, a substantial strand of Serbian scholarship supports the
conclusion that the creditor does not lose the right to a contractual pen-
alty for delay upon terminating the contract from which the secured obli-
gation arises. Although the relevant analyses are dispersed across different
works and written in varying contexts, they converge on the core position
that the right to the penalty is founded on past default and not on the con-
tinued existence of the contractual relationship.

The earliest and most influential formulation appears in Konstanti-
novic’s treatment of contractual penalties, where he emphasized that, for
the creditor’s entitlement, it is sufficient that the debtor has fallen into
delay. He further stressed that this condition must in fact be met: delay
presupposes failure to perform when due, without lawful justification, and

40 Hiber, D., Zivkovi¢, M., 2015, p. 424. Gruji¢ explicitly argues that a penalty for delay
arises only if the debtor belatedly performs and that it “can be collected only together
with the principal obligation which it secures” See Gruji¢, N., 2016, Pravo na ugov-
ornu kaznu u slu¢aju raskida ugovora zbog neispunjenja, Pravni zapisi, No. 2, pp.
341-342.
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the debtor is not deemed to be in delay if performance was prevented by
force majeure or by the creditor’s own fault. A debtor who invokes such
causes to deny delay and avoid liability must, of course, prove that the
delay resulted from them. The decisive point for present purposes is that,
once a delay occurs, the creditor’s entitlement to the penalty arises inde-
pendently of the subsequent fate of the contract.*!

In a later and more explicit analysis, Jankovec directly addressed the
question of survival upon termination. He argued that where a penalty
has been stipulated for late performance and the creditor terminates the
contract on account of that delay, the debtor must, at the creditor’s re-
quest, pay the penalty for the entire period of delay up to termination.
The debtor cannot rely on the fact that the contract has been terminated,
nor on the absence of a penalty agreed for that eventuality, to resist pay-
ment. Jankovec further noted that any damage resulting from termination
constitutes a separate and independent claim for compensation, provided
that the debtor is liable for the nonperformance. For present purposes, his
conclusion is categorical: termination does not extinguish the creditor’s
accrued right to the penalty.*?

Markovi¢ likewise maintained that once the right to a contractual
penalty has matured, it acquires an independent legal existence and no
longer depends on the continued existence of the principal right. It does
not automatically transfer with the principal right in the event of an as-
signment, unless this has been expressly agreed.*> This view underscores
the autonomy of the matured penalty: it becomes a self-standing mone-
tary claim generated by past default, not a mere accessory mechanically
following the future trajectory of the principal obligation.

The same approach is adopted by Jaksi¢ and Stojanovi¢.** They observe
that once the contractual penalty has matured, it becomes an independent

41 Konstantinovi¢, M., 1982, Priroda ugovorne kazne — Smanjenje od strane suda, Anali
Pravnog fakulteta u Beogradu, Nos. 3-4, p. 521. In a similar vein, other authors em-
phasize that the creditor acquires the right to demand payment of the contractual
penalty for delay as soon as the debtor falls into default. See Pordevi¢, 7., Stankovié,
V., 1987, pp. 661-662.

42 “Where a penalty has been stipulated for the debtor’s late performance of a contractual
obligation, and the creditor terminates the contract on account of that delay, the debtor
must, at the creditor’s request, pay the penalty for the period of delay up to the termina-
tion. The debtor cannot argue that the contract was terminated and that no penalty was
stipulated for that eventuality. Any damage resulting from termination should give rise
to a separate claim for compensation, independent of the contractual penalty for delay,
provided that the debtor is liable for the nonperformance” Jankovec, I., 1993, p. 305.

43 Markovi¢, L., 1997, Obligaciono pravo, Belgrade, Sluzbeni list SR], p. 264.

44  TJaksi¢, A, Stojanovié, S., 1995, Elementi za jedno ugovorno pravo, Belgrade, self-pub-
lished, p. 303.
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obligation in its own right. Even if the principal obligation is subsequently
extinguished — whether through performance, remission, or termination
— the creditor’s right to the penalty continues to subsist. Their analysis re-
inforces the point that the operative moment for the penalty is the occur-
rence of delay itself, not the later evolution of the contractual relationship.

The most recent and detailed contribution comes from Radovanovi¢
and Miscevi¢, who emphasize that the creditor should not be deprived of
the possibility of asserting an independent claim for a contractual penalty
for delay, even when no belated performance ever occurs. In their view,
the right to the penalty for delay arises from the fact of the delay itself and
is not contingent on eventual late performance.*> This position directly
supports the survival thesis: if the right to the penalty arises irrespective
of whether performance is ever rendered, it cannot logically depend on
whether the contract remains in force.

Taken together, these authors — writing across different periods and
within different doctrinal frameworks — point consistently in the same di-
rection. Their analyses collectively affirm that the penalty for delay arises
from the historical fact of default, matures progressively as delay continues,
and survives irrespective of whether the contractual relationship later ends.

The practical consequences would be severe: the creditor would have
to choose between remaining bound to a paralyzed contract and forfeiting
the penalty, while the debtor would be encouraged to prolong delay. Such
an incentive structure contradicts both the deterrent and compensatory
functions of the penalty clause and undermines good faith and contrac-
tual discipline. Restitution-related problems would also arise: if the pen-
alties accrued before termination were extinguished, a creditor who had
already received and used the penalty might be compelled to return it on
the basis that its legal grounds had disappeared.

In commercial practice, delay penalties are drafted precisely because
they compensate for time-risk, encourage punctuality, and provide a pre-
dictable minimum of recovery. Termination is often the only effective
means for a creditor to exit a nonperforming contractual relationship.
To eliminate penalties at the moment when delay becomes most harmful
would erode the economic logic of the clause and contradict legitimate
contractual expectations.

A comparative perspective reinforces this conclusion. German law,
whose doctrine on the Vertragsstrafe is among the most developed in con-
tinental systems, provides a clear illustration: a contractual penalty already

45 Radovanovi, S., Miscevi¢, N., 2017, O realizaciji ugovora o ugovornoj kazni zaklju-
¢enog u formi javnobeleznic¢kog zapisa, Zbornik radova Pravnog fakulteta u Novom
Sadu, No. 4, pp. 1613-1616.
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incurred as a result of delay generally survives withdrawal or termination.
Termination brings the primary obligation of performance to an end,
but it does not extinguish liabilities already triggered by breach.*® Un-
der §§ 339-345 BGB, the contractual penalty is accessory at the moment
of its inception: it cannot arise if the principal obligation never existed
or has ceased for reasons unrelated to breach. Once incurred, however,
it becomes an autonomous claim. As German commentary explains, the
contractual penalty is a conditionally suspended promise of payment that
becomes due when the debtor fails to perform properly; it is accessory
only until the penalty arises. If the principal obligation never arose or has
already ceased, the penalty cannot arise - but once it has arisen, it is in-
dependent of the continued existence of the principal obligation, it may
be transferred separately, and it may still be claimed even if the principal
obligation ceases to exist ex nunc through withdrawal or termination.’
This structure closely parallels the logic of the Serbian LO and supports
the conclusion that accrued penalties are breach-based monetary claims
that survive termination and are unaffected by the creditor’s exercise of a
future-oriented remedy.

5. CONCLUSION

The analysis presented in this paper shows that the contractual pen-
alty for delay occupies a structurally coherent and functionally important
place within the remedial architecture of the Serbian LO. Its survival after

46  “Where, in a property developers contract, the buyer exercises a contractually
granted right of withdrawal because the contractor failed to complete the building
on time and in an acceptance-ready condition, the withdrawal does not extinguish
a contractual penalty that has already accrued as a result of the contractor’s delay,
unless the parties have agreed otherwise” BGH, Urteil vom 22. Mai 2025 - VII
ZR 129/24, (https://www.bundesgerichtshof.de/SharedDocs/Entscheidungen/DE/
Zivilsenate/VII_ZS/2024/VII_ZR_129-24.pdf?__blob=publicationFile&v=1, 25. 2.
2026). See also: When the creditor is entitled to terminate the contract for breach, he
may do so without losing the right to claim the penalty. Faust, E, 2015, Contractual
Penalties in German Law, European Review of Private Law, Vol. 23, No. 3, p. 295.

47  The incurrence of the contractual penalty presupposes the improper performance
of a principal obligation; the contractual penalty is therefore accessory only until it
comes into existence. If the principal obligation did not validly arise or has ceased to
exist, the claim to the penalty cannot arise. The debtor of the principal obligation and
of the contractual penalty must always be the same person. Upon assignment of the
principal claim, the claim to the penalty is transferred in accordance with § 401 BGB.
Once the claim to the penalty has arisen, however, it is independent of the continued
existence of the principal obligation; it may be assigned separately and may still be
asserted, even if the principal obligation ceases to exist ex nunc. See Wolff, R., 2022,
Rn 233.
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termination is not an anomaly or an interpretative extension, but the natu-
ral consequence of the conceptual foundations of Serbian contract law: the
temporal nature of delay, the progressive accrual of its effects, the auton-
omous status acquired by a matured penalty, and the consistent legislative
treatment of legal consequences of default. Delay, as defined in Article 324
LO, arises the moment the debtor fails to perform when due. Its legal con-
sequences attach immediately and continue regardless of the later trajec-
tory of the contractual relationship. The doctrinal structure reinforces this
outcome. Article 273(5) LO identifies a single, narrowly framed situation
in which the creditor loses the right to a penalty for delay — acceptance of
late performance without a timely reservation of rights. Termination does
not fall within this rule. Extending the provision by analogy would con-
tradict its text, undermine its purpose, and disturb the statutory allocation
of risks. Likewise, Article 272 LO on accessoriness governs the inception
of the penalty clause, not the retroactive extinction of matured independ-
ent monetary claims. Once delay has occurred and the penalty begins to
accrue, each portion becomes an autonomous monetary claim. The same
applies when the penalty has been agreed as a single amount; termination
does not eliminate sanctions for delay that have already matured.

The judicial authority supports the same reading. The Supreme Court
of Cassation has held that penalty claims accrued before termination sur-
vive and remain enforceable. This aligns with the long-established posi-
tion in Serbian scholarship that the penalty right arises from the fact of
the delay itself, not from the persistence of the contractual relationship or
the eventual performance of the secured obligation.

Commercial and policy considerations point in the same direction.
Extinguishing accrued penalties upon termination would reward pro-
longed default and place the creditor in an untenable position. To preserve
the penalty, the creditor would need to remain bound to a nonperform-
ing contract, often for lengthy periods; by terminating, the creditor would
forfeit the very mechanism designed to internalize the cost of delay. Such
a result would incentivize strategic nonperformance and weaken contrac-
tual discipline; the penalty clause would lose its deterrent and protective
functions precisely when delay is most harmful.

Comparative law confirms this understanding. German law adopts
the same structure: the penalty is accessory only until it arises; once in-
curred, it becomes an autonomous claim. Even if the principal obliga-
tion later ceases to exist through withdrawal or termination, the accrued
claim to the penalty remains intact and may be assigned or enforced in-
dependently.
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The internal coherence of the LO offers further confirmation. Default

interest, damages and contractual penalties all derive from the same con-
ceptual point: the debtor’s failure to perform on time. No such right is ex-
tinguished by termination in so far as it has already arisen. To extinguish
the penalty alone would fragment the remedial system and introduce an
asymmetry unsupported by the statute; nothing in the LO suggests such
an exception. For these reasons, a contractual penalty for delay survives
termination of the contract for breach: termination halts further accrual,
but does not extinguish what has already matured.
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DEJSTVO RASKIDA UGOVORA NA DOSPELU UGOVORNU
KAZNU ZA ZADOCN]JEN]JE U SRPSKOM PRAVU

Marija Karaniki¢ Miri¢
APSTRAKT

U radu se ispituje da li poverilac gubi pravo na dospelu ugovornu ka-
znu za zadocnjenje ako raskine ugovor zbog neispunjenja. Zakonom nije
propisano da to pravo prestaje samim raskidom. Iako je ugovorna kazna
akcesorna u svome nastanku, o dospe¢u ona poprima karakter samostal-
nog potrazivanja. Na to upucuju sistemsko tumacenje zakonskih odreda-
ba, pravna doktrina, shvatanja sudova, primeri iz uporednog prava i funk-
cija ugovorne kazne u poslovnoj praksi. Kao $to raskid zbog neispunjenja
ne uti¢e na dospele iznose zatezne kamate i naknade $tete, tako ne utice
ni na dospeli iznos ugovorne kazne za zadocnjenje, ve¢ samo sprecava
njegovo povecavanje. Suprotno re$enje narusilo bi sistemsku povezanost
pravnih posledica docnje i stavilo poverioca pred izbor izmedu raskida
radi povracaja onoga §to je ve¢ dao po osnovu ugovora i ocuvanja prava
na ugovornu kaznu.

Klju¢ne reci: ugovorna kazna, zadocnjenje, raskid, Zakon o obligacionim

odnosima, dospela potrazivanja.
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DEBATE / POLEMIKA

Marko Bozié*

HOMO IURIDICUS U PRESKRIPTIVNO]
DOKTRINTI I/ILI DESKRIPTIVNO] TEORIJI
PRAVNOG RASUDIVANJA

Apstrakt: Rad predstavlja nauc¢nu kritiku nedavno objavijene knjige Osnovi prav-
nog rasudivanja Gorana Dajoviéa, i njenog metodoloskog dodatka, objavljenog u
obliku naucnog ¢lanka Homo Iuridicus and Legal Reasoning. Predmet kritike je
pre svega Dajoviceva teza o potrebi tumacenja prava na osnovu unapred zadatog
seta interpretativnih argumenata kao uslova ,valjane i legitimne primene prava®
Autor, pritom, ne propituje smislenost Dajoviceve teze, s kojom se uglavnom slaZe,
veé nacin na koji je ona izloZena. U fokusu kritike, naime, nalazi se preskriptivni
jezik kojim se Dajovic sluzi, a kojim je nepotrebno ugrozen naucni karakter i poten-
cijal njegove teze. U nastavku se predoéavaju neke od perspektiva i prednosti koje
bi prevodenje Dajovileve teze na deskriptivni jezik pruzilo naucnim istraZivanjima
koja za svoj predmet imaju pojam i uslove pravne drzave.

Kljucne reci: tumacenje prava, pravno rasudivanje, pravna drZava, interpretativ-
ni argumenti, okvir tumacenja.

1. UvoD

U prethodnom broju Pravnih zapisa objavljena je kratka, ali korisna
metodolosko-pravna studija Gorana Dajovi¢a, redovnog profesora Prav-
nog fakulteta Univerziteta u Beogradu, pod naslovom Homo Iuridicus
and Legal Reasoning. Kako autor u uvodu istice, studija je methodologi-
cal suppliment njegove ranije objavljene monografije Osnovi pravnog ra-
sudivanja', u kojoj je referisao, a da nije prethodno podrobno objasnio,
idealtipski pojam homo iuridicus-a kojim se u knjizi sluzi. Stoga se, kako
sam autor kaze, ova kratka studija moze citati i kao metodologki vodi¢
za Citanje pomenute knjige, ali i kao demonstracija primene Veberovog

*  Redovni profesor Pravnog fakulteta Univerziteta Union u Beogradu; e-mail: marko.
bozic@pravnifakultet.edu.rs ORCID ID: 0000-0002-3702-8117
1 Dajovi¢, G., 2023, Osnovi pravnog rasudivanja, Beograd, Univerzitet u Beogradu —

Pravni fakultet, 334 strane.
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idealtipskog metoda u teoriji prava. Naime, ambicija Dajovicevog teksta je
da s osloncem na raspolozivi empirijski materijal, apstrahuje idealtipsku
predstavu pravnika kao aktera kroz ¢ije se profesionalno delovanje moze
sagledati i razumeti $iri fenomen pravnog rasudivanja. Upravo zato, nakon
pregnantnog podsecanja na Veberovu tehniku idealtipske konceptualiza-
cije, Dajovi¢ prelazi na skiciranje svog homo iuridicus-a kao sudije koja
re$ava pravno pitanje, tj. tumaci normativne tekstove sluze¢i se posebnom
vestinom pravnog rasudivanja. Upravo je ovoj vestini — kao sumi odrede-
nih argumentativnih tehnika kojima homo iuridicus opravdava svoje od-
luke glede tumacenja normativnog teksta — posvecen i najveci deo knjige
koju ova metodoloska studija prati. Tek u studiji, medutim, Dajovi¢ defi-
nise epistemoloski karakter svojih, u knjizi izlozenih tvrdnji o ovoj vestini.
Ostajuci veran Veberovom metodu, Dajovi¢ istice da, upravo kao i svaki
drugi idealtipski model, i njegov homo iuridicus, mada sintetisan iz pret-
hodnog iskustva pravne prakse, retko u potpunosti odgovara empirijskoj
stvarnosti iz koje je izveden: ,,one seldom finds in judicial opinions the ela-
borate argumentative schemes described in the book. Additionally, these
opinions often exhibit vague or even ‘improper’ uses of various interpreta-
tive arguments, and sometimes arguments are simply superfluous“? U pi-
tanju, dakle, nije fotografski opis, ve¢ heuristicki alat koji omogucava da se
uoce varijacije i tendencije u pracenju odredenog drustvenog fenomena, u
ovom slucaju rasudivanju pravnika. Kako Dajovi¢ poentirano primecuje
»ideal-type homo iuridicus serves as a benchmark for evaluating practice.
Naturally, this is not intended for normative substantive, but for epistemic
evaluation®?® Dakle, kao i svaki drugi idealtipski model, i Dajovi¢ev homo
iuridicus nije standard prakse, ve¢ odabrana referentna tacka u empirij-
skom pracenju i objasnjavanju datog drustvenog fenomena. U tom smislu,
Dajovi¢ u svojoj studiji ne propusta priliku da nekoliko puta naglasi kako
njegov homo iuridicus nema niceg preskriptivnog u sebi,* odnosno da ve-
§tina pravnog rasudivanja kojom se on sluzi nije normirani standard koji
treba da se sledi, ve¢ svedeni opis izveden iz prethodnog iskustva aktera
pravne prakse. Sasvim precizno ,Their decisions, motivations, and attitu-
des provide the empirical material for constructing the concept of homo
iuridicus as the legal reasoner®> Drugim re¢ima, pojam homo iuridicus-a
ne propisuje kako pravnik treba da tumaci pravo, odnosno, da citiramo
samog Dajovica, ,[...] he remains neutral with respect to the correctness

2 Ibid., str. 304.

3 Ibid.
4 Dajovi¢, G., 2025, Homo Iuridicus and Legal Reasoning, Pravni zapisi, Vol. XV, br. 2,
str. 289.

5 1bid., str. 298.
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of any normative theory of legal interpretation®. U protivnom, ,adherence
to any such theory would effectively convert him into a homo ethicus or

homo politicus®®

Nista se u oblikovanju Dajovi¢evog homo iuridicus-a ne ¢ini spornim.
Onako kako je u studiji opisan, ovaj idealtipski model tesko bi dao povoda
za ovaj kriticki osvrt. Ono $to mu daje povod i nije homo iuridicus iz Da-
jovicevog clanka, ve¢ homo iuridicus iz Dajovi¢eve knjige. Naime, prema
misljenju potpisnika ovih redova, za razliku od prvog koji treba da posluzi
samo kao referentna tac¢ka u empirijskom obja$njenju $ta je pravno rasu-
divanje, drugi upravo postulira kako to pravno rasudivanje treba da izgle-
da kako bi se postigao jedan odredeni cilj: pravna drzava. Drugim re¢ima,
homo iuridicus iz Osnova pravnog rasudivanja je preskriptivna kategorija.
U tom smislu, autor ove kritike u ¢lanku Homo Iuridicus and Legal Reaso-
ning ne prepoznaje metodoloski dodatak knjizi, ve¢ njenu korisnu meto-
dolosku ispravku. Da bi se ona razumela, medutim, prvo treba uvideti gde
je i kako nacinjen propust.

2. DOKTRINA I/ILI TEORIJA TUMACENJA PRAVA

Summa summarum, Dajovicev ¢lanak napisan je u funkciji knjige na
koju je nasa pravna teorija dugo cekala. Osnovi pravnog rasudivanja delo
je 1 monografskog i udzbenickog karaktera. Pregnantnog izraza i pogode-
ne strukture, studija svedo¢i o retkom umecu svog autora da slozenu ma-
teriju pretoci u pitki tekst pristupacan najsiroj akademskoj publici: ¢italac
ne mora da bude pravnik da bi s lako¢om pratio i uhvatio Dajovi¢evu mi-
sao. Upravo zato ovaj tekst odlikuju kako kvaliteti ozbiljne kriticke raspra-
ve tako i izvrsnog didaktickog materijala. I ,,¢itanka“ 1 ,,suma“ postojeceg
znanja o naslovnoj temi, Dajovi¢eva knjiga popunjava prazninu koja u na-
$0j pravnoj nauci zjapi duze od pola veka. Sezdeset godina nakon Lukice-
ve monografije Tumacenje prava — objavljene davnih Sezdesetih na osnovu
ukrstanja predratnih ,,burzoaskih® i poratnih sovjetskih u¢enja’ - domaca
pravna knjizevnost dobila je iscrpan kriticki pregled glavnih tokova sa-
vremene teorije tumacenja prava.® Naime, mada naslovom sugerise da ce

6 Ibid., str. 302.

7  Bozi¢, M., 2020, Intellectual History of a Textbook: Radomir Luki¢’s Introduction to
Law between Marx and Kelsen, Anali Pravnog fakulteta u Beogradu, Vol. 68, br. 1, str.
45-67.

8  Dajoviceva knjiga se nastavlja na studiju Bojana Spaica Priroda i determinante su-
dijskog tumacenja prava, objavljenu tri godine ranije, koja se bavi $irom teorijskom
obradom procesa tumacenja prava kao aktivnosti uslovljene ne samo normativ-
nim ve¢ i inim (institucionalnim i epistemi¢kim) determinantama, bez temeljnijeg
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se baviti pravnim rasudivanjem uopste, Dajoviceva studija se prvenstveno
fokusira na interpretaciju kao njegov najintrigantniji aspekt.

Preciznije, Dajovi¢ sebi stavlja u zadatak da objasni u ¢emu se sastoji
posebnost pravnog rasudivanja u odnosu na ljudsko rasudivanje uopste,
koje, u najkracem, definiSe ,kao proces izvodenja zakljucaka na osnovu
premisa“ (str. 27). Posto ljudsko rasudivanje izdiferencira na ono episte-
micko - usmereno na izvodenje zaklju¢aka o onome §to jeste, i ono prak-
ticko — usmereno na izvodenje zaklju¢aka o onome $to treba da bude, Da-
jovi¢ u nastavku pojasnjava da pravno rasudivanje ne predstavlja ni oblik
epistemickog ni ,¢istog“ praktickog rasudivanja. Prema autoru, naime,
pravno rasudivanje ne polazi od procene i odmeravanja svih postojec¢ih
razloga za postupanje na odredeni nacin, ve¢ polazi od nekih, ta¢no odre-
denih, autoritativnih razloga — pravnih normi (str. 33). A kako ,,primena
autoritativnih razloga — pravne norme sadrzane u tekstu pravnog propisa
podrazumeva akt tumacenja, zato §to se, da bi se primenio u spornom
slu¢aju, mora formirati shvatanje o tome $ta propis znaci, a razumevanje
znacenja pravnog teksta iziskuje tumacenje“ (str. 81), ovo poslednje nuzno
mora biti u fokusu svake, pa i ove Dajoviceve studije o pravnom rasu-
divanju. Na ovom mestu Dajovicev tekst pocinje da se usloznjava. Kako
njegov autor pojasnjava, odluka tumaca o znacenju norme cesto pociva
i na vanpravnim razlozima: ,Cinjenica je da sudije ponekad citiraju ¢la-
nove zakona i interpretativne argumente u vezi s njima samo kao deo
naknadne racionalizacije odluke koju su doneli na osnovu ’neiskazanih’
moralnih, ideoloskih ili politickih razloga, ili prosto, na osnovu pocetne
intuicije o tome kakva bi odluka bila prikladna u konkretnom slucaju®
(str. 46). Zauzeto stanoviste Dajovi¢ naziva realistickim i isti¢e da se teme-
lji na ,empirijskim istrazivanjima motivacije sudija“ (str. 44), $to ga dalje
vodi do vaznog zakljucka o tome ,,da se do uvida kako sudije zaista dos-
pevaju do odluke ne moze do¢i (samo) teorijskopravnim i konceptualnim,
nego psiholoskim, socioloskim i politikoloskim istrazivanjima“ (str. 47).
Taj zaklju¢ak, medutim, ugrozava autonomnost pravnog rasudivanja kao
posebnog oblika ljudskog rasudivanja. Upravo zato, Dajovi¢ svojoj studiji i
ne stavlja u zadatak ,,bavljenje procesom odlucivanja, ve¢ procesom oprav-
davanja [kurziv MB] pravnih odluka, budu¢i da se samo u tom drugom
procesu, pravno rasudivanje nesumnjivo koristi i nedvosmisleno prepo-
znaje i kao takvo se moze opisati i analizirati“ (str. 39). U tom smislu, i
tumacenje prava, kao fenomen u fokusu svoje knjige, Dajovi¢ posmatra
kao proces interpretacije pravnih izvora, a ne kao ishod tog procesa — odre-
deno znacenje koje je tumac opredelio konkretnom izvoru prava. Sasvim

osvrta na interpretativne argumente koji su bili u fokusu Dajoviceve i starije Luki-
¢eve monografije.
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precizno, Dajovi¢ objasnjava da se njegova studija bavi ,,interpretativnim
argumentima koji opravdavaju ishod tog procesa® i to s ciljem da se odgo-
vori na pitanja ,,$ta je (1) predmet tumacenja (Sta je to $to se tumaci), (2)
koliko je tumac¢ ogranic¢en onim $to tumaci (koliko je znacenje za kojim se
traga putem tumacenja sadrzano u samom tekstu, a koliko je ono kreacija
tumaca), (3) koji je cilj tumacenja (da li uopste postoji pravo, istinsko i
jedino znacenje, koje primenom ispravne tehnike tumacenja tumac uvek
moze da otkrije i, ako postoji, koje je to znacenje) i, najzad, (4) koje su
ispravne metode ili pravila tumacenja ¢ijom primenom tumac dospeva do
razumevanja znacenja onoga $to tumaci® (str. 83). Posto je tako rascistio
teren i odredio pojmove u prvom delu (posve¢enom pravnom rasudiva-
nju) i drugom delu (posve¢enom tumacenju prava) svoje knjige, Dajovi¢
u nastavku svoje studije, tj. u treCem (posve¢enom interpretativnim argu-
mentima) i cetvrtom delu (posve¢enom analogiji) analiticki i pregnantno
izlaze osnovne kontroverze u vezi s konkretnim argumentativnim alatima,
posebno privileguju¢i zaklju¢ivanje po sli¢nosti. Pritom, negde svesno, a
mahom nesvesno tolerise metodolosku neravninu koja, ako i ne ugrozava
osnovnu ideju njegove knjige, moze da zbuni pazljivog citaoca, koji se pita
ima li pred sobom samo jo$ jednu pravnu doktrinu ili pak nau¢nu teoriju
o tumacenju prava.’

Naime, podse¢am da je Dajovi¢ ve¢ na prvim stranicama svog tek-
sta sebi stavio u zadatak da odgovori na pitanje ,,$ta znaci misliti, tj. ra-
sudivati kao pravnik®, ¢ime je kod potpisnika ovih redova, a verovatno i
drugih ¢italaca, pobudio ocekivanje da na koncu knjige sazna $ta stvarno
jesu odlike pravnickog rasudivanja, odnosno po ¢emu se to rasudivanje
pravnika zaista razlikuje u odnosu na druge oblike ljudske intelektualne
aktivnosti. O tome svedoci gore ve¢ pomenuta autorova namera da ,,0opi-
$e“ 1 ,analizira“ proces opravdavanja pravnih odluka kao oblik pravnic¢kog

9  Autor ove kritike polazi od pozitivistickog razlikovanja nauke i dogmatike, odnosno
teorije i doktrine. Pod teorijom podrazumeva na nau¢nom metodu empirijske veri-
fikacije i na indukciji zasnovano apstraktno objasnjenje odredenog dela objektivne
stvarnosti. Pod doktrinom isti podrazumeva uverenje o ispravnosti odredenih nacela
iz kojih se dogmatskim metodom i dedukcijom izvode stavovi o ispravnosti delova-
nja u konkretnoj situaciji. Prema tome, pravna doktrina bi predstavljala skup postu-
liranih nacela — metapravila - pomo¢u kojih bi se izvodili zakljuéci o znacenju odre-
denog normativnog teksta. Pod uticajem starijih kontinentalnih tradicija, u domacoj
pravnoj kulturi se, medutim, za pravnu doktrinu koristi naziv pravna nauka. Tako se,
na primer, o doktrini krivi¢nog ili gradanskog prava govori kao o nauci krivi¢nog ili
gradanskog prava. Prema shvatanju autora ove kritike, pravna nauka pak predstav-
lja skup empirijski verifikovanih iskaza koji za svoj predmet ne bi imali normativne
tekstove i njihova znacdenja, ve¢ procese koji ka njima vode, ergo, predmet pravne na-
uke je, izmedu ostalog, kriti¢ko i problemsko posmatranje, opisivanje i obja$njavanje
upravo same pravne doktrine.
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rasudivanja koji se, prema misljenju samog autora, jedino i moze ,,opisa-
ti“ i ,,analizirati“. Avaj, umesto najavljene deskripcije, u nastavku teksta je
usledila preskripcija pravnog rasudivanja. Postepeno, pocevsi od najave da
¢e u knjizi ,opisati kako (treba da) se odvija mentalni proces dolazenja do
zaklju¢aka prilikom analogijskog rasudivanja“ (str. 24), preko definisanja
glavne teme svoga rada (utvrdivanja ,ispravne metode ili pravila tumace-
nja“ na str. 83), pa do zakljucka u kojem priznaje kako ,,[m]edutim, nac¢in
izlaganja i odabir argumenata nije konstruisan samo da bih opisao’ kako
se u praksi pravnika idealtipski opravdavaju odluke o spornim pravnim
pitanjima, ve¢ i da bih sugerisao kako do njih treba do¢i“ (str. 311), Dajo-
vi¢ ulaze manji napor da egzaktno opise kako sudije stvarno opravdavaju
svoje odluke i uglavnom se bavi postuliranjem toga kako bi to trebalo da
rade. I da se razumemo, oba pristupa - i deskriptivni i preskriptivni, jed-
nako su legitimni. Problem nastaje kada se krenu ukrstati, jer ne mogu da
vode epistemoloski istovrsnim ishodima. Naime, dok naucni diskurs ,,0
pravu® opisuje kakvo ono jeste, doktrinarni diskurs ,u pravu® propisuje
kakvo bi ono trebalo da bude. Sve ovo Goran Dajovi¢ vrlo dobro zna, pa
ipak ostaje nedosledan. Mozda i sam svestan toga, videli smo, glagol opi-
sati stavlja pod navodnike, a treba da u zagrade. Nije ni usamljen u tome.
I studija Bojana Spaica Priroda i determinante sudijskog tumacenja prava
nedavno se suocila sa slicnom kritikom,!? a potpisnik ovih redova moze

10 U ranije pomenutoj knjizi, Priroda i determinante sudijskog tumacenja prava, Bojan
Spai¢ polazi od hard scepticism-a, ali istovremeno, upravo kao i Dajovi¢, uvida po-
trebu za pridrzavanjem seta normativnih uputa, ili metapravnih pravila, namenjenih
tumacenju prava cija bi dosledna primena omogucila postojanje predvidivih pravila,
bez kojih nema pravne drzave. Problem je $to Spai¢, ba$ kao i Dajovi¢, umesto da se
ogranici na opisivanje ovih metapravila — normativnih determinanti sudijskog odlu-
¢ivanja, odlucuje da ih propise kao uslov legitimnog odlucivanja, ¢ime svoju teoriju
pretvara u doktrinu. Kao $to u svojoj kritici Spai¢eve knjige primecuje Ale§ Novak,
“Spai¢’s book is premised on a descriptive approach. One of its proclaimed goals is to
‘describe legal interpretation in general as a theory of nature of interpretation of law’
Spai¢ differentiates between a theory of adjudication and a doctrine of adjudication.
The first is a descriptive endeavour that strives to understand the nature of judicial
interpretation of law. The latter is a normative quest of laying out the guidelines for
a correct judicial interpretation of law. This poses a recurrent problem for any realist
account of legal interpretation. What if, for example, there were some way to prove
that the beauty (or ugliness) of the defendant consistently results in a more lenient
interpretation of criminal statues? Or if we would be able to conclusively show that
the incessant criticism of the judiciary by the executive branch in the United King-
dom did in fact occasion a dramatic decrease in successful challenges to government
policy (at least in part presumably on account of a modified interpretative approach),
as has recently been indicated by an article in the Guardian. Would any of these fac-
tors need to be included in a correct theory of legal interpretation? In a truly real-
istic vein, the answer would have to be yes. Perhaps a genuinely realistic account
of interpretation is best surmised by a famous (or infamous, as the reader prefers)
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da posvedoci o ne jednoj polemici na istu temu na domacim skupovima
i diskusijama iz teorije prava. Cini se da je poroznost granice izmedu de-
skriptivnog i preskriptivnog jezika — u raskoraku sa imperativom strogog
pozitivistickog razlikovanja ¢injenica i vrednosti — diskurzivni manir do-
mace teorije prava. Zbog Cega je to tako?

Smatram da postoje najmanje dva razloga za to, od kojih prvi lezi u
istoriji, dok se drugi tice teorije prava. Oba su, medutim, bitna za razume-
vanje glavnog toka savremene teorijskopravne misli kod nas.

Kao prvo, lakoca s kojom se u domacem teorijskopravnom diskursu
preplicu deskriptivni i preskriptivni govor mozda moze naci obja$njenje
u nasoj recentnoj proslosti. Kroz ¢itavu drugu polovinu dvadesetog veka,
jugoslovenska akademska zajednica bila je obavezna da, makar nominal-
no, misli i govori u metodoloskom kljucu istorijskog materijalizma, tj. u
skladu s idejom da politicka zbilja (tada vladajuceg socijalizma) nije izraz
puke kontingencije, ve¢ istorijskog determinizma. Revolucija se nije pro-
sto desila, ve¢ je morala da se desi. Zato socijalizam nije bio samo politika,
ve¢ pre svega nauka. Kao i svaka druga, i ova nauka se legitimisala svo-
jom predikabilno$¢u - moguénoscu da s osloncem na svoje zakonitosti
predvidi budu¢nost: u slu¢aju nauc¢nog socijalizma, komunisticku utopi-
ju.l! Samim tim, i svaka nau¢na analiza prikupljenog empirijskog mate-
rijala nuzno je morala da vodi sintetisanju onih teorijskih zaklju¢aka koji
su opravdavali izvodenje odredenih, socijalizmu sklonih politika. U pro-
tivnom, analiza se ne bi smatrala ispravnom. Ako se ¢injenice ne bi uklo-
pile s teorijama, ,tim gore po ¢injenice® Jo§ gore po autore. Naprotiv, u
metodoloskom klju¢u moderne nauke - koja i dalje odoleva pritiscima
postmoderne teorije relativnosti svega i svacega — nauka se strogo bavi
utvrdivanjem ¢injenica.'? Uostalom, da bi se svet menjao, prvo se mora
znati $ta on jeste. Da bi se poslala raketa na Mesec i sintetisao aspirin,

Jerome Frank’s formula: ‘Stimuli affecting the judge x the Personality of the judge =
Decisions. When a legal theorist is called upon to evaluate the legitimacy of this or
that factor influencing the judge, then his enterprise can no longer be truly realist
and perhaps not even an exercise in legal theory” Novak, A., 2024, Legal Realism
Bound, Eudaimonia, Vol. 8, br. 2, str. 104-105. Sli¢nu kritiku Spaic¢evih teza, u kojima
je kompromitovana stroga metodolo$ka razlika deskriptivnog i preskriptivnog jezika,
nalazimo i u nau¢noj kritici Miska Jovanovica, Sudijsko odlucivanje - izmedu skepti-
cizma i formalizma, Eudaimonia, Vol. 8, br. 2, str. 121-122.

11 Ili kako to Nenad Dimitrijevi¢ slikovito kaze: ,,Ukratko, socijalizam je politicka inter-
vencija u (komunizmu nesklonu) zbilju®, Dimitrijevi¢, N., 2026, Ustav kao element
ideoloskog tvorenja stvarnosti, u: Besirevi¢, V., Mileti¢, A., Bozi¢, M., Milosevig, S.,
(ur.), Simboli¢no i stvarno u Ustavu SFR] iz 1974, Beograd, Institut za savremenu isto-
riju & Pravni fakultet Univerziteta Union (u $tampi).

12 U alternativnom metodoloskom klju¢u angazovane kriticke teorije to, naravno, nije
slu¢aj buduéi da ona smatra da se nau¢nom istrazivanju uvek i nuZno pristupa iz
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prvo se mora ovladati zakonima termodinamike i biohemije. Ni u huma-
nistici nije drugacije: prvo se izvede nauc¢no istrazivanje, pa se onda pise
policy paper. Savremena srpska humanistika sklona je da zanemari ovu ra-
zliku. Oblikovana u dugoj senci nauc¢nog socijalizma, u kojoj je svoje for-
mativne godine provela i ve¢ina nas koji se danas bavimo teorijom prava,
ni nasa savremena misao o pravu nije postedena ,levih skretanja“ Time
nikako ne zelim da kazem da je Dajovi¢ marksista, ve¢ da mu je habitus
marksisti¢ki.!® Drugim re¢ima, da je ponikao u intelektualnoj sredini u
kojoj je bilo uobicajeno, pa i pozeljno da se predmetu istrazivanja pristupa
iz vrednosne perspektive, tj. bez strogog razlikovanja ¢injenica i vrednosti.
U takvoj akademskoj sredini lako se moze skliznuti s puta i zanemariti
strogo metodoloska razlika izmedu opisa onoga §to jeste od postuliranja
onoga §to bi trebalo da bude.

Ali ako nam intelektualni background Osnova pravnog rasudivanja
objasnjava nonsalantnost s kojom autor prelazi preko ove metodoloske
neravnine, a da ga ona ne zazulja, ne govori nam puno, ako ista, o tome
za$to se ova neravnina uopste dogodila u Dajovicevom tekstu. Prema
mom misljenju, objasnjenje za to treba potraziti u misiji Dajovi¢eve dok-
trine tumacenja prava, tj. pokusaju da se odgovori na izazov koji upu-
¢uje hard scepticism savremene teorije tumacenja prava, pa i tumacenja
uopste: ako nas iskustvo uci da je bilo kojem tekstu (pa i normativnom)
moguce ucitati bilo koje znacenje, odnosno da je tumac teksta i tvorac
njegovog znacenja, kako je onda mogu¢ sistem jednoobraznih i predvidi-
vih normi koji poistove¢ujemo s pravnom drzavom? Kao $to ni kod Do-
stojevskog nema Boga tamo gde je sve moguce, ni pravne drzave ne moze
biti tamo gde je svako znacenje moguce. Drugim rec¢ima, da bi pravna
drzava bila moguca, open texture pravne norme mora biti ukrocen. Kro-
¢enje se pritom ne postize unapredivanjem samog teksta, ve¢ svodenjem

odredene vrednosne perspektive. Kako to, medutim, nije Dajovicev pristup, tako i
ova kritika polazi od modernog pozitivistickog shvatanja nauke i njene metode.

13 I jo$ uze - habitus jugoslovenskog doktrinarnog marksizma koji je sledio liniju par-
tije i dominirao u univerzitetskoj nastavi i udzbenickoj literaturi, posebno nakon
obrazovne reforme s pocetka sedamdesetih godina proslog veka. O Zilavosti ovog
habitusa domace pravne nauke svedo¢i i ukorenjen metodoloski pristup u sastavlja-
nju doktorskih teza i monografskih studija iz pozitivnopravnih disciplina, od ¢ijih
se autora i danas trazi da ne budu samo pravni stru¢njaci ve¢ i istori¢ari. Naime, ovi
tekstovi po pravilu zapo¢inju istorijskim uvodnicima u kojima se autori osvréu na ge-
nezu instituta kojima se bave, ¢esto ambiciozno posezuc¢i i u najdublju proslost, koja,
medutim, nije predmet njihovog uzeg nau¢nog interesovanja. Ve¢ sasvim letimi¢nim
uvidom u stranu nau¢nu produkciju, pa i stariju domacu pravnu knjizevnost, u kojoj
ovi istorijski uvodnici izostaju, moze se opravdano pretpostaviti da se radi o metodo-
loskom maniru koji je u domac¢u pravnu nauku usao nakon 1945. godine kao izraz
mehanic¢kog inkorporiranja istorijskog materijalizma u njena istrazivanja.
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tehnika njegovog tumacenja na ogranicen broj preciznih interpretativnih
argumenata koji nas mogu dovesti do jasnog ,,okvira mogucih znacenja“
koji normativni tekst moze da porodi i izmedu kojih se tumac opredelju-
je za jedno. Pravna drzava ne pociva na egzaktnosti normativnog teksta,
ve¢ na egzaktnosti tehnika njegovog tumacenja: iz normativnog teksta nije
moguce izvesti bilo koje znacenje, ve¢ samo ona znacenja na koja upucuju
jasno i prethodno definisani argumentativni alati. U osnovi, misija Dajo-
vi¢eve knjige, kako ju je ovaj ¢italac doZiveo, jeste da definiSe unapred za-
dati argumentativni obrazac kao sumu dozvoljenih interpretativnih argu-
menata — u stvari metapravnih pravila, ¢ija bi dosledna primena trebalo da
garantuje pravno rasudivanje bez kojeg, kako njen autor kaze, ,,ne moze
biti valjane i legitimne primene prava u spornim slu¢ajevima® (str. 313),
ergo pravne drzave.

Ako je sve to tako, onda se Dajovicevoj preskriptivnoj doktrini tuma-
¢enja prava mogu uputiti tri primedbe sa pozicija deskriptivne nauke o
tumacenju prava.

Prva je opora u svojoj banalnosti, a upucena svakoj preskripciji: ako
je pravna drzava, odnosno ,valjana i legitimna primena prava“ moguca
uz strogo i dosledno pridrzavanje unapred zadatog seta interpretativnih
argumenata, zasto bi ti argumenti morali da budu ba$ oni i onakvi kako
ih Dajovi¢ vidi? Moguce je zamisliti (a mozda nije ni potrebno zamislja-
ti) pravne sisteme koji ispunjavaju formalne kriterijume pravne drzave,
a pocivaju na drugim tradicijama i $kolama tumacenja prava. Sasvim je
zamisliv koncept $erijatske pravne drzave koja rigidno odbacuje upotre-
bu bilo kakve analogije ili common law sistem koji ograni¢ava pribegava-
nje istorijskom tumacenju na nacin kako ga razume kontinentalna prav-
na tradicija. Postojali su i postojace sistemi koji nisu ni$ta manje pravni,
a da ne bastine (samo) onu pravnu kulturu koju je pregledno izlozila
Dajoviceva knjiga.

Druga kritika se odnosi na logicku koherentnost Dajovicevih teza.
Naime, ¢ini nam se da preskriptivnost interpretativnih argumenata ugro-
zava zasnovanost polazne distinkcije izmedu odlucivanja i opravdavanja
u procesu tumacenja normativnih tekstova. Autor Osnova pravnog ra-
sudivanja je, naime, lepo primetio da se razlozi na osnovu kojih tumac
opredeljuje odluku o znacenju normativnog teksta mogu traziti, i najc¢esce
nalaze, u vanpravnim motivima koji imaju daleko vise veze sa sociolos-
kom i psiholoskom nego s pravnom naukom. Opravdavanje tih odluka, s
druge strane, prema Dajovi¢evom misljenju, stvar je isklju¢ivo autonomne
vestine pravnog rasudivanja. Ako su, medutim, interpretativni argumenti
kao alati kojima se tumac sluzi njemu unapred zadati, onda je njegova
sloboda bitno ograni¢ena ne samo u pogledu opravdavanja ve¢ i prilikom
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odlucivanja u smislu opredeljivanja za odredeno znacenje koje se pripisuje
normativnom tekstu: ¢ini se da su odluke tumaca u velikoj meri predeter-
minisane zadatim argumentativnim obrascem. Samim tim, i sve poten-
cijalne sociologke i psiholoske inklinacije tumaca moraju da se uklope u
njih, a ne obrnuto.

Na ovu poslednju opasku se nadovezuje treca, i najvaznija, koja se
fokusira na nau¢ni doprinos Dajovicevih teza.

Na ovom mestu potpisnik ovih redova ce se prisetiti svojih student-
skih dana i prijateljskog duela Misela Tropera i Rikarda Gvastinija pri-
likom pariske promocije francuskog izdanja Italijanovih Lekcija iz teorije
ustavnog prava, kojom prilikom su se kratko i po ko zna koji put dva au-
toriteta sucelila po pitanju broja mogucih znacenja koja se mogu pripisati
normativnom tekstu. I dok je Troper ostao ¢vrst u svom hard scepticism-u,
tj. stavu da je bilo kom normativhom tekstu uvek moguce pripisati bilo
koje znacenje, Gvastini je ostao jednako tvrd u uverenju da mu se nekako
ipak ¢ini da su kod pravnih tekstova ,samo neka znacenja moguca® Na
Troperovu repliku, zasto bi to bilo tako kao §to Gvastini tvrdi, drugi je
nemo slegao ramenima.'* Malenom pod zvezdama, meni se, medutim, i
tada, ba$ kao i danas, ¢inilo da su obojica u pravu: dovoljno je pregledati
praksu ustavnih i inih sudova pa uvideti nespornu ¢injenicu da tumaci
istim pravnim tekstovima pripisuju razlicita, pa ¢ak i dijametralno supro-
tna znacenja, ali je jednako nesporna i ¢injenica da se u nekim pravnim
sistemima to deSava ce$ce i lak$e, a u nekima rede i teze, ako ikako. Samo
se u potonjim, medutim, ideal pravne drzave priblizava svom obistinjenju
- samo u njima sistem normativnih tekstova porada sistem jednoobraznih
i predvidivih pravnih pravila. Ako je tako, onda pravna drzava predstavlja
standard na kraju kontinuuma postojecih politickih zajednica - drzava.
Ako kazaljka na skali ,,pravnosti upu¢uje na neke od njih, to je verovatno
(i) zato $to je u njima interpretativna margina pravnih propisa uska jer se
tumaci strogo pridrzavaju jasno postavljenih i unapred poznatih tehnika
tumacenja. Otud se i Dajovi¢eva ideja o potrebi postojanja zadatog seta
idealtipskih argumentativnih alata, kojima bi trebalo opravdavati odluke
tumaca, ¢ini plauzabilnom tvrdnjom.

Zbog nacina na koji je formulisana, medutim, Dajoviceva teza se suo-
¢ava s bitnim ogranicenjem. IzloZena kao preskripcija, ona se moze shva-
titi kao tehnicko reSenje za postizanje odabranog, unapred zadatog cilja
- pravne drzave kao vrednosti po sebi. Ako je tako, onda je ova doktrina

14 Pogledi oba autora danas se mogu naci i u prevodu: Troper, M., 2014, Pravna teorija
drzave, Beograd, Pravni fakultet Univerziteta u Beogradu; Guastini, R., 2016, Sintaksa
prava, Zagreb, Naklada Breza, odnosno Guastini, R., 2023, Tumacenje i argumentacija,
Zagreb, Naklada Breza.
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u stvari prakticka filozofija par excellence koja definise ciljeve ljudskog de-
lovanja i sredstva za njihovo postizanje. No, kao i svaka druga prakticka
filozofija, ona nudi odgovor na pitanje kako je pravna drzava ostvariva,
ali ne kazuje nista o tome zasto ona uopste jeste. Drugim re¢ima, ona ne
moze da objasni zasto se tumaci normativnih tekstova u nekim drzavama
strogo pridrzavaju zadatog interpretativnog okvira, dok u ve¢ini drugih
»slobodno® biraju znacenja. Ta¢nije, ona nam ne govori ni$ta o tome pod
kojim uslovima su, kada i zasto neke drzave uopste postale pravne, a neke
nikad nisu (i nece?).

Da bi se na to pitanje odgovorilo, preskriptivni jezik filozofije mora da
ustupi mesto deskriptivnom jeziku nauke. Nau¢ni pristup odgovoru na ovo
pitanje mogao bi da, na primer, pode od pretpostavke da pravna drzava
nije stvar drustvenog planiranja, ve¢ ishod spontanog istorijskog obliko-
vanja — potrebe odredene drustvene strukture za sopstvenom reproduk-
cijom ili, marksistickim re¢nikom (kojem ocigledno ni autor ove kritike
ne moze da odoli), kulturne nadgradnje na odredenu materijalnu bazu. U
tom smislu, zadatak nauke bi bio da utvrdi kakva to drustvena struktura
moze da iznedri jednu tako sofisticiranu nadgradnju koju nazivamo prav-
nom drzavom. Za odgovor na ovo pitanje dragocen je prost uvid da je po
pravilu tumaceva interpretativna ,sloboda® obrnuto srazmerna njegovoj
institucionalnoj ,nezavisnosti‘, odnosno da je direktno uslovljena odno-
som tumaca prema politickoj vlasti ¢ije odluke — saopstene u formi opstih
normi - interpretira. Ako je tako, onda se pravna drzava moze shvatiti i
kao specifican oblik vrsenja politicke vlasti. ,,Ovaj oblik politicke vlasti nije
ni vecan ni univerzalan ve¢ se pojavio u Evropi negde tokom XVII i XVIII
veka“ !> Razlozi i uslovi pod kojima je do toga doslo bas tu i tada, odnosno
zbog kojih ona izostaje ovde i sada (kao i u vecini drugih drzava na svetu)
ne mogu se dokuciti teorijskom konceptualizacijom, ve¢ jedino iskorakom
u strogo naucni, dakle empirijski uvid u istorijsko poreklo i drustvenu zbi-
lju posmatranog fenomena - pravne drzave. Pravni realizam se ne granici
samo s politickom sociologijom, ve¢ pre svega s drustvenom istorijom.

3. UMESTO ZAKLJUCKA

Zbog svega navedenog ovaj tekst zavrSava tamo gde je Dajovicev
poceo - na distinkciji epistemickog i praktickog rasudivanja, i sa asime-
tricnim zakljuckom o potrebi istrazivanja pravne drzave kao istorijske i
drustvene cinjenice koja postoji nezavisno od nasih htenja i vrednovanja.
Ako i jeste legitiman politicki cilj, pravna drzava je pre svega objektiv-

15 Troper, M., 2014, str. 164.
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na i istorijski uslovljena stvarnost. Kao takva, ona moze biti postignuta
jedino i samo u onoj meri u kojoj su se ispunile drustvene pretpostavke
koje joj vode. U tom smislu, Dajovi¢evu tezu o zadatom argumentativ-
nom obrascu kao pretpostavci pravne drzave trebalo bi preformulisati
u hipotezu. Deskripcija drustvenih uzroka i uslova pod kojima se zadati
argumentativni obrazac formirao omogucivsi nastanak pravne drzave
prethodi svakoj preskripciji kao tehnickom resenju za njeno odrzanje ili
postizanje. Pravno rasudivanje ne moze se objasniti samim sobom, ve¢
samo smestanjem u istorijski kontekst u kojem se oblikovalo kao auto-
nomna vestina za kojom je ljudsko drustvo u nekom istorijskom trenut-
ku osetilo potrebu.

Redizajnirani, od svake preskriptivnosti rastere¢eni homo iuridicus
kojeg Dajovi¢ nudi u svom ¢lanku lako bi nasao svoje mesto u jednom
takvom poduhvatu. Stavige, tu bi mu jedino i bilo mesta: nije li idealtipska
metoda i nastala kao epistemolosko orude u funkciji pracenja i obja$nja-
vanja drustvenih pojava i procesa. Kona¢no, nije li pravo — uz sve teorijske
obzire - pre svega, ako ne i jedino, ipak samo jo$ jedna drustvena i isto-
rijska praksa.
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The paper is a scholar critique of the recently published study Osnovi
pravnog rasudivanja (Basics of Legal Reasoning) by Goran Dajovi¢, and
its idea of “a correct and legitimate implementation of law” conditioned
by the use of predetermined interpretative arguments. The focus of the
critique is less on Dajovi¢’s thesis as such and more on the author’s pre-
scriptive language, which undermines scholar credibility and the full ac-
ademic potential of author’s ideas. The critique points out some benefits
that “book translation” on descriptive language may offer further inquiry
into the rule of law as a theoretical concept and a social phenomenon.
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JUDICIAL INDEPENDENCE ON TRIAL

Petra Bard, Jasper Krommendijk, (eds.), Sustaining the
Rule of Law: The Future of Judicial Independence in
Europe, Edward Elgar Publishing, 2025, pp. 374.

These are times when ideas such as judicial independence must not
remain abstract concepts but must be analyzed and operationalized as
actionable standards of contemporary public life. In the current politi-
cal moment, which is by no means unprecedented, judicial work and the
function of the courts are set against a backdrop of democratic backslid-
ing, far-right populism, and a very real war against liberal ideals waged
by very real actors. Although these developments are not restricted to Eu-
rope, the erosion of the rule of law in countries on the European semi-pe-
riphery — most prominently Hungary, Romania, and Poland - has made
judicial independence a defining challenge for constitutionalism in the
European Union Member States and the constitutional foundations of
the European Union alike. In these countries, the European and national
standards and institutions introduced to sustain independent and impar-
tial judicial decision-making — and through it the rule of law itself - have
been repeatedly tested and challenged in the particular ways fast-learning
illiberal and autocratic governments can conjure within their respective
national contexts. It is against this background that this volume edited by
Petra Bard and Jasper Krommendijk - both legal scholars of formidable
academic reputation and unquestionable commitment to the rule of law
- emerges not only as timely, but as essential reading and a potential tool
for researchers, practitioners, and rights defenders in Europe and beyond.

As set out by the editors, the book aims to make a distinctive con-
tribution by both documenting systemic captures of national judiciaries
and violations of judicial independence, and exploring effective strategies
for protecting and restoring the independence of judges and courts. This

*  Research Professor, E6tvos Lordnd University, Budapest, Hungary; e-mail: varju.

marton@tk.elte.hu ORCID ID: 0000-0003-3027-0493

| 253


mailto:varju.marton%40tk.elte.hu?subject=
mailto:varju.marton%40tk.elte.hu?subject=
https://orcid.org/0000-0003-3027-0493

PRAVNI ZAPISI « Godina XVII « br. 1 » str. 253-259

latter undertaking — one whose practical delivery has been causing con-
siderable headaches, particularly for the European Union - makes this
volume particularly promising, drawing the reader in with the expecta-
tion of finding workable solutions and durable guarantees. To achieve its
aim, the book adopts a multidisciplinary approach, reflecting the intricate,
cross-disciplinary nature of judicial independence itself, and works from
legal doctrinal, legal theoretical, political science, sociological, and empi-
rical perspectives. The editors also make clear that their intention was not
to revisit the well-studied - yet still only partially understood — questions
of how illiberal regimes systematically undermine the rule of law, nor to
assess whether genuine recovery from such ruptures is possible, but rather
to focus specifically on judicial independence as a highly complex, critical
issue in its own right, and possibly the ultimate safeguard against the illi-
beral capture of the state and public life. Rather than examining isolated
aspects or tools of judicial independence, the book promises a compre-
hensive and nuanced study rooted specifically in the European context.
Nevertheless, as the contributions themselves attest, the rule of law rema-
ins ever present throughout, with its protection and restoration serving as
the ultimate aim underlying every discussion and analysis.

The focus on judicial independence does not come at the expense of
broader contextualization. The volume’s analysis and practical recommen-
dations remain thoroughly grounded in the wider legal and political con-
text. In the introductory chapter, the editors position judicial independ-
ence as an essential building block of democracies, which are grounded in
the rule of law and the protection of fundamental rights, and as a crucial
value component of societies that strive in such political environments.
They also make it clear that they regard judicial independence as essen-
tial to the “legal integrity” of the European Union. They consider the EU’s
“legal integrity” as playing an instrumental role in maintaining Europe’s
common values across its Member States. The first part of the book un-
dertakes this contextualization with real ambition, seeking to conceptualize
judicial independence with regard to its social and political foundations.
The book’s complexity is further served by investigating both the standards
and the institutional guarantees of judicial independence. The editors ar-
gue that these, together with the core liberal values (rule of law, democracy,
and fundamental rights), form the “cohesive legal architecture” that makes
judicial independence functional and that must be reconstructed in any
attempt to rescue or reinstate it after an illiberal rupture. A final analytical
layer is added through close attention to the particular mechanisms avail-
able within the European Union for addressing challenges to the common
EU values and principles, including judicial independence.
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Across its sixteen chapters, the volume thus weaves together multi-
ple stories told from various perspectives. It opens with a theoretically
rich contribution by Kim Lane Scheppele on the judicial enforcement of
principles (general or higher principles) as a defense against formal le-
gal rules deployed by “aspirational autocrats” to subordinate judges and
erode constitutionalism. Her core argument is that conventional under-
standings of judicial independence are insufficient to protect courts from
capture by autocrats. Because it is functionally impossible to distinguish
between genuine democratic legislation and laws that incorporate direct
political instructions, a standard legal positivist notion of judicial inde-
pendence is both useless and inactionable in perilous political times. Her
solution is that judges must look beyond positive legal rules and follow
the broader principles embedded in the legal order itself. Even in auto-
cratic legal systems, such principles can be found in constitutional pro-
visions, binding international treaty obligations, and norms within the
rule of law that express the deeper commitments of the state to society
and the individual. Scheppele argues that applying these principles is not
merely a right but also an obligation of judges, who in the EU Member
States are aided in this decision by the legal principles established at the
supranational level. The trigger for resisting legislative provisions, in her
account, arises when democratic degradation reaches the point at which
a government is actively seeking to “keep itself in power indefinitely”.
This is, as Scheppele herself concedes, a controversial threshold, and the
argument itself is somewhat underdeveloped and difficult to operation-
alize in practice. Nonetheless, it sets an ambitious theoretical agenda for
the volume as a whole.

Dimitry Kochenov’s chapter is more pessimistic about the aid avail-
able at the supranational level - both for judges and for societies preyed
upon by autocratic rulers. His central, polemical argument is that the EU’s
own institutional response to democratic and rule of law backsliding in
the Member States has been equally problematic. Specifically, the EU in-
stitutions - including the EU Court of Justice too — have deployed the
language and authority of the rule of law in a manner that is proceduralist
and self-serving from the perspective that it equates the rule of law with
the supremacy of EU law and the Court of Justice’s unchecked authority.
This framing, rather than tempering sovereign power, has led to a concen-
tration of power at the supranational level, generated double standards,
and eroded the protection of fundamental rights. Equally troubling, ac-
cording to Kochenov’s account, is that the EU’s rule of law interventions
have produced no meaningful change on the ground in countries such

>«

as Hungary or Poland. The EU’s “rule of law revolution” has remained
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on paper only. Kochenov’s writing is knowledgeable and passionate as al-
ways, even angry in places. What it misses, however, is evidence that cuts
against his thesis: that the proceduralism of the EU Court of Justice and
its conflation of the rule of law with EU law supremacy have, in practice,
armed individuals with tools to contest abuses of power, and equipped
those domestic judges who chose to resist with doctrinal tools to push
back against autocratic capture.

In her chapter, Barbara Grabowska-Moroz shares Kochenov’s critical
view, and argues that the EU’s response to rule of law backsliding has been
defined by a systematic pattern of “constitutional avoidance”™ a deliberate
tendency to refrain from imposing binding consequences for breaches of
EU values. She identifies three overlapping expressions of this avoidance:
the prioritization of dialogue over enforcement, the proliferation of soft
tools in place of Treaty-based instruments, and the consistent delaying of
meaningful decisions. Crucially, she shows that this avoidance extends be-
yond political institutions to the EU Court of Justice itself, whose case law
has similarly deferred to political processes that were paralyzed by lack
of will. This has resulted in institutional passivity hardening into policy.
Rick Lawson’s analysis of the European Court of Human Rights’ response
to the backsliding of the rule of law is slightly more positive. He argues
that the Court of Human Rights responded far too slowly in cases from
Hungary and Poland, often intervening only years after irreversible dam-
age had been done. The Court’s task was far from straightforward, as the
attacks on judicial independence unfolded within a broader framework of
large-scale incremental developments that threatened fundamental rights
before any individual harm could be demonstrated. Ultimately, the Court
changed its tactics and went beyond “judicial minimalism” by contextu-
alizing individual violations within their broader systemic significance.
Lawson concludes that while this change has had a positive impact, the
question whether the Court is truly equipped to confront future crises of
comparable scale is still open.

The chapters devoted to conceptualizing judicial independence draw
on a broad range of perspectives. In his chapter, Zoltan Fleck argues that
the current crisis of the rule of law is a systemic moral and social fail-
ure that cannot be resolved through institutional or regulatory fixes alone.
He contends that the institutional aspect of liberal democracy - formal
legal institutions and rules - is increasingly out of touch with the com-
plex social realities and technological challenges of late modernity. Us-
ing the case of Hungary, Fleck illustrates how populist autocrats exploit
these institutional gaps by replacing democratic cooperation with delib-
erate social polarization and instrumentalizing law for amoral purposes.
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Courts can play an important role in countering and remedying this: a
committed judiciary can act as a communicative community aiming to
regenerate the shared social experiences and the democratic values threat-
ened by autocratic rule and illiberal politics. Karoly Bard’s chapter ad-
vances an unconventional argument in defense of judicial independence
by appealing to the logic of populist crime-control policies. He argues that
populist regimes, which favor criminal conviction efficiency over proce-
dural rights, paradoxically undermine their own goals by eroding judicial
independence, since intimidated or corrupt judges will acquit the guilty
just as readily as they convict the innocent. The chapter concludes with
a pragmatic, “populist-friendly” appeal: since eroding judicial independ-
ence ultimately diminishes the efficiency of the criminal justice system,
even those committed to tough-on-crime policies have rational, self-inter-
ested reasons to leave judicial independence intact. The chapter by Vio-
leta Besirevi¢ explores the contemporary erosion of judicial independence
under the rise of global populist regimes. She examines how the concepts
of judicial independence, the rule of law, and constitutional identity con-
verge and conflict within the European Union’s legal framework. She fo-
cuses on the “weaponization” of national constitutional identity to contest
the legitimacy of independent institutions and the supremacy of EU law.
Ultimately, the chapter argues that the misuse of constitutional identity (to
justify court-packing and destabilize courts) creates a “fake constitutional-
ism” that undermines the rule of law itself.

The volume discusses the following coping-mechanisms and defense
strategies. Dragos Cilin’s chapter examines the pivotal role of the Romani-
an Judges’ Forum Association in safeguarding judicial independence and
the rule of law against significant legislative challenges in Romania since
2015. He details how the Association transitioned from a scientific rese-
arch body into a proactive defender of democratic values through public
protests, the publication of critical memoranda, and strategic collabora-
tion with international bodies, such as the Venice Commission and the
European Commission. He also highlights the Association’s instrumental
role in initiating preliminary ruling requests to the EU Court of Justice
to challenge domestic laws that threatened the autonomy of the judiciary.
This chapter demonstrates how professional judicial associations can act
as a critical bulwark against the erosion of the rule of law in EU Member
States. John Morijn’s chapter addresses “judicial resistance” from a general
perspective, and examines its emergence as a crucial, defensive response
by European national judges against rule of law backsliding, particularly
in Poland and Hungary. Morijn argues that because EU political institu-
tions were initially “flat-footed” in their response to the capture of natio-
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nal judiciaries, judges were forced to move beyond traditional courtroom
roles to safeguard democratic standards. The chapter shows how judges
utilized formal legal mechanisms, such as preliminary rulings to the EU
Court of Justice, alongside informal strategies, such as cross-border so-
lidarity and cooperation with civil society. Morijn admits, however, that
judicial resistance can only have limited impact and political action is ne-
cessary to sustainably defeat systemic authoritarian shifts.

The chapter by Wouter van Ballegooij and Matthias Schmidt focuses
on the European Commission’s Rule of Law Report as a preventive mon-
itoring instrument. The authors argue that the Report plays a crucial role
in strengthening judicial independence and document legislative reforms
across multiple Member States that followed directly from its recommen-
dations. Situating the Report within the broader EU rule of law toolbox,
alongside infringement proceedings and budgetary conditionality mech-
anisms, the chapter presents it as a soft-law instrument that has none-
theless achieved measurable and growing policy impact. In his chapter,
Theo Tsomidis critically examines the prevalent European model of cen-
tralized court administration through powerful judicial councils, arguing
that such concentration of authority creates structural vulnerability. The
author argues that these institutions are often fragile and easily hijacked
by autocrats, as illustrated by the recent capture of the National Council
of the Judiciary in Poland. To mitigate these risks, the chapter proposes
a paradigm shift toward a decentralized model featuring the dispersal of
power and increased agency for individual courts and judges. Such a dif-
fused system of judicial governance would enhance the resilience of the
rule of law by creating a “multi-layered defense” against capture by the ex-
ecutive. In Chapter 15, Katalin Cseres explores the idea that independent
competition authorities can serve as “quasi-courts” that actively protect
the European Union’s rule of law and democratic values. She argues that by
constraining arbitrary economic power and preventing its collusion with
political power, competition authorities can safeguard the economic di-
mensions of liberal democracy. This is particularly necessary in oligarchic
capitalisms where political and economic power are intimately connected
through a close group of individuals. Cseres argues that competition law is
not merely a technical economic tool, but rather functions as an essential
accountability mechanism that preserves “economic democracy’, essential
for both the EU and national market economies.

Chapter 10, by Kees Sterk, examines Ukraine’s ongoing efforts to es-
tablish an independent judiciary. Sterk identifies three essential require-
ments for this transformation—legal frameworks, judicial integrity, and
the cultivation of judicial courage. Despite significant improvements in
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the integrity of judicial governing bodies, he notes that challenges remain,
particularly regarding the formalistic interpretation of law and the non-
merit-based selection of court presidents. Ultimately, the chapter under-
scores that while a strong legal foundation has been largely completed,
the long-term success of Ukrainian judicial independence depends on
successfully shifting deeply rooted internal cultures and resisting both do-
mestic and foreign pressures. In his chapter, Tomasz Tadeusz Koncewicz
argues that the erosion of the rule of law in Poland between 2015 and
2023 was facilitated by a fragile, top-down democratic consolidation after
1989 that never had deep social anchoring. He contends that rebuilding
sustainable democratic institutions requires moving beyond purely tech-
nical and legislative fixes to embrace “constitutional fidelity” as a lived ex-
perience for all citizens. Such a bottom-up approach, where the rule of
law is internalized by public and legal institutions are transformed into
a shared “common cause’, can prevent future constitutional capture. He
concludes that a resilient liberal democracy rests on legal imagination and
civic engagement providing the foundation of its institutional design.
Taken as a whole, this volume makes a significant contribution to the
scholarship on judicial independence, offering not only rigorous theoreti-
cal discussions but also concrete insights for those engaged in the defense
of the rule of law across Europe. The editors have assembled a truly multi-
disciplinary and cohesive collection, brought to a fitting close by the acti-
onable conclusion that the successful restoration of judicial independence
in Europe requires a convergence of top-down international pressures and
bottom-up domestic mobilization, where international norms are “verna-
cularized” by local actors in order to achieve sustainable legitimacy.
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Reference se numeri$u rednim brojevima. Spisak literature organizuje se alfabetno
prema: pocetnom slovu prezimena prvog autora; poc¢etnom slovu prve reci u nazivu
organizacije ukoliko autor nije poznat ili po¢etnom slovu u naslovu reference ako nisu
poznati ni autor ni organizacija.

Kada autor u svom imenu ima predlog (de, della, van, von, zu i sl.) koji se pise posle
imena, prilikom citiranja imena autora u fusnoti i u popisu literature predlog se na-
vodi posle imena (npr. Jean de Page navodi se kao: Page, J. de), a redosled u literaturi
odreduje se prema prvom slovu prezimena.

PRAVILA CITIRANJA

Clanci

Salacuse, J., Sullivan, N., 2005, Do BITs Really Work? An Evaluation of Bilateral Inves-
tment Treaties and Their Grand Bargain, Harvard International Law Journal, Vol. 46,
No. 1, p. 109.

U popisu literature potrebno je navesti broj strana na kojima je objavljen ¢lanak, a ne
stranu koja se citirala u radu:

Salacuse, J., Sullivan, N., 2005, Do BITs Really Work? An Evaluation of Bilateral Inves-
tment Treaties and Their Grand Bargain, Harvard International Law Journal, Vol. 46,
No. 1, pp. 100-132.



Monografije

Jedan autor/autorka:

Pozni¢, B., 1993, Gradansko procesno pravo, Beograd, Savremena administracija, str. 25.
Dva autora/dve autorke:

Mitrovi¢, D., Kumpan, A., 2010, Osnovi medunarodnog privatnog prava, Beograd,
Pravni fakultet Univerziteta Union, str. 50.

Ako ima vise od tri autora:

Varadi, T. et al., 2007, Medunarodno privatno pravo, Beograd, Pravni fakultet Univer-
ziteta u Beogradu, str. 55.

Upucivanje samo na monografiju (bez navodenja stranica):
Pozni¢, B., 1993, Gradansko procesno pravo, Beograd, Savremena administracija.
U popisu literature monografije se navode:

Pozni¢, B., 1993, Gradansko procesno pravo, Beograd, Savremena administracija.

Prilozi u zbornicima i serijskim publikacijama

Dimitrijevi¢, N., Militantna demokratija, konstitucionalna demokratija i osnovna pra-
va: da li su prijatelji demokratije neprijatelji slobode?, u: Besirevi¢, V., (ur.), 2013, Mi-
litantna demokratija - nekada i sada, Beograd, Pravni fakultet Univerziteta Union &
Sluzbeni glasnik, str. 31.

U popisu literature zbornici i drugi kolektivni radovi (npr. komentari) se navode:

Besirevi¢, V., (ur.), 2013, Militantna demokratija — nekada i sada, Beograd, Pravni fa-
kultet Univerziteta Union & Sluzbeni glasnik

U popisu literature poglavlja se navode sa punim brojem strana:

Dimitrijevi¢, N., Militantna demokratija, konstitucionalna demokratija i osnovna pra-
va: da li su prijatelji demokratije neprijatelji slobode?, u: Besirevi¢, V., (ur.), 2013, Mi-
litantna demokratija - nekada i sada, Beograd, Pravni fakultet Univerziteta Union &
Sluzbeni glasnik, str. 31-60.

Propisi

Zakon o izvr$nom postupku, SI. glasnik RS, br. 125/04 (u daljem tekstu: ZIP)

Ako se pomenuti zakon citira i kasnije: ZIP

Ako je propis menjan i dopunjavan:

Zakon o drustvenoj brizi o deci, SI. glasnik RS, br. 49/92, 29/93, 53/93, 67/93, 8/94.
Ako se citira zakon koji vie ne vazi:

Zakon o op$tem upravnom postupku, SI. list SR], br. 33/97, 31/01.

Prilikom ponovljenog citiranja treba navesti godinu: ZUP, 1997.

Oznacavanje ¢lana/¢lanova, stava/stavova i tacke/tacaka propisa u tekstu: ¢lan 7. stav
2. tacka 4. Zakona; ¢lan 8. st. 3— 4. Zakona; ¢lan 9. stav 5. ta¢. 6-7. Zakona.

U fusnotama: ¢l. 3-5. i 7. Zakona; ¢l. 5-9. Zakona; ¢l. 5, st. 1-3, ¢l. 7, 9.1 12. itd.
Dokumenti UN

Naslov dokumenta, odrednica da je u pitanju dokument UN (UN doc.) posle koje sledi
sluzbena numeracija UN, a potom u zagradi navesti datum kada je dokument usvojen.



UNSC Resolution 1244, UN doc. S/RES/1244 (10 June 1999).

Human Rights Committee, Consideration of reports submitted by States parties under
article 40 of the Covenant, Concluding Observations of the Human Rights Committee,
Serbia, UN dok. CCPR/C/SRB/CO/2 (20 May 2011).

Dokumenti EU

Commission Decision 93/42/EEC of 21 December 1992 concerning additional gua-
rantees relating to infectious bovine rhinotracheitis for bovines destined for Denmark.

Praksa medunarodnih sudova

Opéta pravila:
1. Imena slu¢ajeva treba navesti u kurzivu.
2. ,,Versus® treba da bude skraceno u ,,.“

3. Gde odgovara potrebi, skra¢eno ime predmeta treba navesti u zagradi, takode
u kurzivu.

4. Ako se citira deo presude/odluke, referenca treba da sadrzi broj strane ili stava
u kojem se citat pojavljuje.

Medunarodni sud pravde

Navodenje ovog suda u engleskoj skracenici (ICJ), puno ime predmeta u kurzivu, u
slu¢aju medudrzavnih sporova navodenje strana u sporu u zagradi, vrsta odluke, da-
tum, publikacija u kurzivu, prva strana na kojoj se slucaj pojavljuje, strana i stav gde
se pojavljuje konkretan deo teksta na koji se poziva.

ICJ, Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United
States), Judgment of 27 June 1986, IC] Reports 1986, p. 14, p. 62, para. 109.

Interpretation of the Agreement of 25 March 1951 between WHO and Egypt, Advisory
Opinion of 20 December 1980, IC] Reports 1980, p. 73, pp. 89-90, para. 37.

U slu¢aju pozivanja na izdvojeno misljenje sudije, posle datuma odluke navesti i vrstu
izdvojenog misljenja i prezime sudije.
IC], Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United

States), Judgment of 27 June 1986, Dissenting Opinion of Judge Schwebel, IC] Reports
1986, p. 259, p. 388, para. 257.

Stalni sud medunarodne pravde

Npr. PCI], Status of Eastern Carelia, Advisory Opinion of 23 July 1923, Series B, No.
50p.7

Medunarodni kriviéni tribunali

Navodenje tribunala u engleskoj skracenici (ICTY, ICTR), puno ime predmeta u kur-
zivu, vece, broj predmeta, vrsta odluke, datum, u zagradi internet adresa na kojoj se
nalazi odluka posle koje sledi datum pristupa stranici (u skladu s pravilom o citiranju
tekstova s interneta) i broj stava na koji se poziva.



ICTY, Appeals Chamber, The Prosecutor v. Dusko Tadic, IT-94-1, Decision on the De-
fence Motion for Interlocutory Appeal on Jurisdiction of 2 October 1995 (http://***,
DATUM), para. 17.

ICTR, Trial Chamber, The Prosecutor v. Ignace Bagilishema, ICTR-95-1, Judgment of
7 June 2001 (http://***, DATUM), para. 85.

Evropski sud za ljudska prava

Navodenje ovog suda u engleskoj skracenici (ECtHR), puno ime predmeta u kurzivu,
broj predstavke, vrsta odluke, datum i stav u kojem se pojavljuje konkretan deo teksta
na koji se poziva.

ECtHR, Osman v. the United Kingdom, no. 23452/94, Judgment of 28 October 1998,
para. 116.

Ako je u pitanju odluka Velikog ve¢a (Grand Chamber) navesti njegovu englesku
skracenicu u uglastoj zagradi [GC], nakon datuma.

Lautsi and Others v. Italy, no. 30814/06, Judgment of 18 March 2011 [GC], para. 70.
U slu¢aju pozivanja na izdvojeno misljenje sudije, shodno primeniti pravilo navedeno
u citiranju presuda Medunarodnog suda pravde (posle datuma odluke navesti i vrstu
izdvojenog misljenja i prezime sudije) i navesti tacku miljenja na koje se poziva.
Lautsi and Others v. Italy, no. 30814/06, Judgment of 18 March 2011 [GC], Concu-
rring Opinion of Judge Bonello, point 3.5.

Sud pravde EU

Navodenje ovog suda u engleskoj skracenici (CJEU), broj predmeta, puno ime pred-
meta u kurzivu, vrsta odluke i datum, referenca za identifikovanje i stav u kojem se
pojavljuje konkretan deo teksta na koji se poziva.

CJEU, case C-399/11, Stefano Melloni v. Ministerio Fiscal, Judgment of 26 February
2013, ECLI:EU:C:2013:107, para.11.

Kod navodenja misljenja opsteg pravozastupnika ili misljenja CJEU ne treba navoditi
vrstu odluke.

Opinion of AG Tanchev to CJEU, case C-619/18, European Commission v. Republic of
Poland, 11 April 2019, ECLI:EU:C:2019:325, para. 8.

Case Opinion 2/13, Opinion of the Court, Opinion of 18 December 2014,
ECLI:EU:C:2014:2454, para. 79.

Citiranje tekstova sa interneta

Gajin, S., 2012, Ljudska prava, Pravno-sistemski okvir, Beograd, Pravni fakultet Uni-
verziteta Union u Beogradu, (http://www.pravnifakultet.rs/images/2012/Sasa_Ga-
jin_-_Ljudska_prava_E_izdanje.pdf, 1. 1. 2013).

Walter, M., Konaguchi, J., Multicriteria analysis, (http://www.gigabook/multicriteriaa-
nalysis.pdf, 5. 5. 2005).

ili

http://www.echr.coe.int/echr/homepage_EN.



Prilozi iz dnevne Stampe (Stampana izdanja)

Miliki¢, M., 2013, Sudije ve¢ tri godine niko ne ocenjuje, Danas, 12-13. januar, str. 4,
stubac a.

Prilozi iz dnevne Stampe (dostupni na internetu)

Derikonji¢, M., 2011, Apel stru¢njaka zbog propusta u reformi pravosuda, Politika
Online, (http://www.politika.rs/rubrike/Hronika/Apel-strucnjaka-zbog-propusta-ure-
formi- pravosudja.lt.html, 12. 1. 2011).

Master radovi i doktorske disertacije

Karamarkovi¢, L., 2003, Poravnanje i medijacija, doktorska disertacija, Pravni fakultet
Univerziteta Union u Beogradu.

Ponovljeno citiranje

« Citiranje samo jednog teksta odredenog autora: Pozni¢, B., 1993, str. 55.

« Citiranje teksta sa vise stranica koje su ta¢no odredene: Pozni¢, B., 1993, str.
55-60.

« Citiranje vide stranica koje se ne odreduju ta¢no: Pozni¢, B., 1993, str. 551 d.

« Ako je citirano vi$e naslova istog autora iz iste godine, prilikom ponovljenog
citiranja oznakama a, b, ¢ itd. oznaciti naslov po redosledu navodenja u ¢lan-
ku: Petrovi¢, M., 2001a.

« Citiranje podatka sa iste stranice istog dela kao u prethodnoj fusnoti: Ibid.

« Citiranje podatka iz istog dela kao u prethodnoj fusnoti, sa razli¢ite stranice:
Ibid., str. 75.

Ostale napomene

Prilikom navodenja literature na stranom jeziku, koristiti odgovarajuce skracenice za
strane (p. 5; pp. 2-8).

Radovi prezentovani na konferencijama, objavljeni u zbornicima radova sa konferencija:

Brown, C., 2008, Multicriteria analysis, pp. 89-112, Operational Research Conference,
London, September 17-19.



GUIDELINES FOR AUTHORS

Pravni zapisi, Union University Law School Review requires exclusive submissions
written in English and only exceptionally in the Serbian language (the contributions
written in Serbian will have a low priority). It seeks two categories of works: the first
category includes scholarly articles. The second category includes case notes (on re-
cent landmark decisions), comments on recent legislation, and book reviews.

In principle, a book review should be written in the form of an article and edited
following the Instructions for Authors of this journal. It will be subjected to the anon-
ymous review process.

A book review, no longer than 1,500 words, may also be published, if written and edit-
ed following the Instructions for Authors of this journal and provided that:

« it includes the booK’s full information: Author/Editor Name, Book Title, Pub-
lisher, Year of Publication, Number of Pages;

« itincludes the main ideas, the strength and weaknesses of the book and avoids
summarizing the book or extensive quotations from the book;

« the reviewer avoids criticizing the author for failing to write the book that the
reviewer had in mind;

o it avoids immoderate cheerleading for the book or author;
« it includes the intended audience for the book;
o it includes affiliation and e-mail of the reviewer.

Before writing a book review, please contact Editor-in-Chief to inquire if the journal
is interested in reviewing the suggested book. Contact e-mail: pravni.zapisi@pravni-
fakultet.edu.rs

PREPARATION OF MANUSCRIPT

Length and File Format: Manuscripts (scholarly articles) should not exceed 15000
words, in Times New Roman font, 12 pt, 1,5 spacing, left margin 3,5 cm, right margin
3 cm. Footnotes are written in 10 pt font. In exceptional cases, the Editorial Board
may approve for the publication a longer manuscript than required. Longer manu-
scripts may be accommodated in multiple issues. Manuscripts should be submitted in
Microsoft Word for Windows format.

Language and Script: Manuscript should be written in English language with an ab-
stract in Serbian at end of the text (1.000 characters with spaces), or exceptionally, in
the Serbian language, in Latin script with an abstract in English at end of the text
(1.000 characters with spaces). When written in English, American-English spelling
should be used. If your first language is not English, you may wish to have it profes-
sionally edited by a native speaker or a professional translator. The authors are liable
for the costs of language editing. Manuscripts written in poor English are not going to
be considered for the publication.

The author’s name should be written in the right corner and followed by the informa-
tion in the footnote on the title, affiliation, and e-mail. A title and affiliation reference
may include acknowledgments, the title of the related project, an indication of the
financial research support, efc.:



Ruth White*
Professor, Union University Law School Belgrade; e-mail: rwhite@gmail.com ORCID ID:

Abstract: An abstract at the beginning of the scholarly article (1.000 characters with
spaces) should contain the research goal, methods, results and conclusions.

Key Words: The abstract should be followed by up to 10 key words.
Subtitles: Subtitles should be written in the following way:

1. CAPITAL LETTERS BOLD

1.1. CAPITAL LETTERS REGULAR

1.1.1. Sentence Case

Please do not use more than three levels of subtitles.

References: Footnotes rather than endnotes should be used. The list of references
should be included at the end of the manuscript.

List of References: Reference list at the end of the text must be included. The list of
references should contain all the materials used, i.e. mentioned in the text. In the list
of references, bibliography should be numbered and separated from legislation, case
law, internet and other sources. The list of references should be structured in the fol-
lowing way:

« Dbibliography

o legislative sources

o case law

e internet sources

« other sources
Bibliography is organized in alphabetical order according to:

« the first letter of the author’s surname;

o the first letter of the first word in the name of the organization if the author is
unknown or the first letter in the title of the reference if neither the author nor
the organization is known.

When an author has a preposition in his name (de, della, van, von, zu or similar) writ-
ten after the first name, the preposition is written after the first name of the author
in the footnote and bibliography (e.g. Jean de Page is referenced as: Page, J. de) and
the order in the bibliography is determined according to the first letter of the author’s
surname.

Use of bold, italic, or underline: To make emphasis in the text, please do not use
bold, italic, or underline. Italic letters should be used in the text for Latin or foreign
language words, judicial cases, and full-text citations.

RULES OF CITATION

Books

Sunstein, C., 2001, Designing Democracy: What Constitutions Do, New York, Oxford
University Press.

Barak, A., 2008, The Judge in a Democracy, Princeton, Princeton University Press, p. 28.



Kommers, D., Miller, R., 2012, The Constitutional Jurisprudence of the Federal Repu-
blic of Germany, Durham, Duke University Press, p. 196.

For more than three authors:

Dorsen, N. et al., 2003, Comparative Constitutionalism: Cases and Materials, St. Paul,
Minnesota, West Group, p. 286.

In Bibliography:
Barak, A., 2008, The Judge in a Democracy, Princeton, Princeton University Press.

Sajo, A., (ed.), 2004, Militant Democracy, Utrecht, Eleven International Publishing.

Journal Articles

Tushnet, M., 2002, Law and Prudence in the Law of Justiciability: The Transformation
and Disappearance of the Political Question Doctrine, North Carolina Law Review,
Vol. 80, No. 4, p. 1203.

In Bibliography the exact pages should be indicated (not the page of citation):
Tushnet, M., 2002, Law and Prudence in the Law of Justiciability: The Transformation
and Disappearance of the Political Question Doctrine, North Carolina Law Review,
Vol. 80, No. 4, pp. 1203-1235.

When quoted, the name of the journal Pravni zapisi should always be written in Serbian.

Chapters in Edited Books

Hirschl, R., The Judicialization of Politics, in: Caldeira, G., Kelemen, D., Whittington,
K., (eds.), 2008, The Oxford Handbook of Law and Politics, Oxford, Oxford University
Press, p. 119.

In Bibliography the exact pages of the printed chapter should be indicated (not the
page of citation):

Hirschl, R., The Judicialization of Politics, in: Caldeira, G., Kelemen, D., Whittington,
K., (eds.), 2008, The Oxford Handbook of Law and Politics, Oxford, Oxford University
Press, pp. 119-141.

Citation of theses and dissertations

Karamarkovi¢, L., 2003, Poravnanje i medijacija, doctoral disertation, Union Univer-
sity Law School Belgrade.

Citation of texts from newspapers (printed editions)

Miliki¢, M., 2013, Sudije ve¢ tri godine niko ne ocenjuje, Danas, 12-13 January, p. 4,
columna.

Citation of texts from newspapers (available on Internet)

Derikonji¢, M., 2011, Apel stru¢njaka zbog propusta u reformi pravosuda, Politika
Online, (http://www.politika.rs/rubrike/Hronika/Apel-strucnjaka-zbog-propusta-ure-
formipravosudja.lt.html, 12. 1. 2011).



Repeated citation
Citation of a single text by an author: Pozni¢, B., 1993, p. 55.

Citation of a text on a number of pages which are accurately determined: Pozni¢, B.,
1993, pp. 55-60.

Citation of a number of pages which are not accurately determined: Pozni¢, B., 1993,
p- 55 etc.

If more titles of the same author from the same year are cited, for repeated citation
these titles should be marked with a, b, ¢ etc. in order of appearance in the article:
Petrovi¢, M., 2001a.

For citation of data on the same page of the same work as in the previous footnote
please use ibid.

For citation of data from the same work as in the previous footnote, on another page:
Ibid., p. 75.

Works presented in published conference proceedings

Brown, C., 2008, Multicriteria analysis, pp. 89-112, Operational Research Conference,
London, September 17-19.

Citation of legislation

Advertising Law, Official Gazette of the RS, No. 79/05. (Further in the text: AL)

If the mention legislation is cited later: AL.

For amended legislation: Law on the Constitutional Court, Official Gazette of the RS,
Nos. 109/07,99/11 and 18/13.

For legislation which is no longer in force: Act on Administrative Procedure, SI. list
SRJ, br. 33/97, 31/01.

If the mention legislation is cited later: AAP, 1997.

Presenting articles, paragraphs and items of the legislation in the text: Article 7(2);
Article 8(3)(4);

In footnotes: Art. 3; Art. 5-9; Art. 5(1)(3).

Citation of international case law

General rules:
1. Titles of cases should be written in italic.

2. Versus should be abbreviated to “v.”.

3. Where appropriate, the abbreviated title of the case should be listed in pa-
rentheses, also in italic.

4. If a part of the judgement/decision is cited, the reference should contain the
page number or paragraph in which the cited text appears.

International Court of Justice

The name of the court should be given in its English abbreviation (ICJ), with the full
title of the case in italic and in the case of interstate disputes with determination of



parties to the dispute in parentheses, type of decision, date, publication in italic, the
first page in which the case appears, page and paragraph in which the referenced part
of the text appears.

IC]J, Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United
States), Judgment of 27 June 1986, IC] Reports 1986, p. 14, p. 62, para. 109.

Interpretation of the Agreement of 25 March 1951 between WHO and Egypt, Advisory
Opinion of 20 December 1980, ICJ Reports 1980, p. 73, pp. 89-90, para. 37.

In case a dissenting opinion is cited, after the date of the decision the type of dissen-
ting opinion and surname of the judge should be given:

IC]J, Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United
States), Judgment of 27 June 1986, Dissenting Opinion of Judge Schwebel, ICJ Reports
1986, p. 259, p. 388, para. 257.

Permanent Court of International Justice

PCI], Status of Eastern Carelia, Advisory Opinion of 23 July 1923, Series B, No. 5, p. 7.

International criminal tribunals

English abbreviation of the name of the tribunal (ICTY, ICTR), full title of the case
in italic, chamber, number of the case, type of decision, date, Internet site where the
decision can be downloaded from in parentheses followed by the date when the page
was accessed (in accordance with citation of texts from the Internet) and number of
para. which is cited.

ICTY, Appeals Chamber, The Prosecutor v. Dusko Tadic, IT-94-1, Decision on the De-
fence Motion for Interlocutory Appeal on Jurisdiction of 2 October 1995 (http://***,
DATE), para. 17.

ICTR, Trial Chamber, The Prosecutor v. Ignace Bagilishema, ICTR-95-1, Judgment of
7 June 2001 (http://***, DATE), para. 85.

European Court of Human Rights

English abbreviation of the court’s name (ECtHR), full title of the case in italic, appli-
cation number, type of decision, date, paragraph in which the cited part of the text is.

ECtHR, Osman v. the United Kingdom, no. 23452/94, Judgment of 28 October 1998,
para. 116.

When decisions of the Grand Chamber are cited, its English abbreviation in square
parentheses should be written after the date.

Lautsi and Others v. Italy, no. 30814/06, Judgment of 18 March 2011 [GC], para. 70.

If a dissenting opinion is cited, apply accordingly the rule for citation of judgements
of the International Court of Justice (after the date of the decision write the type of
dissenting opinion and surname of the judge) and provide the number of paragraph
in the opinion referred to.

Lautsi and Others v. Italy, no. 30814/06, Judgment of 18 March 2011 [GC], Concu-
rring Opinion of Judge Bonello, para. 3.5.



Court of Justice of the European Union

English abbreviation of the court’s name (CJEU), case number, full title of the case in
italic, type of decision and date, ECLI identifier, paragraph in which the cited part of
the text is.

CJEU, case C-399/11, Stefano Melloni v. Ministerio Fiscal, Judgment of 26 February
2013, ECLI:EU:C:2013:107, para. 11.

When citing the opinion of the Advocate General or the opinion of the CJEU, a type
of decision should not be included:

Opinion of AG Tanchev to CJEU, case C-619/18, European Commission v. Republic of
Poland, 11 April 2019, ECLLI:EU:C:2019:325, para. 8.

Case Opinion 2/13, Opinion of the Court, Opinion of 18 December 2014,
ECLI:EU:C:2014:2454, para. 79.

UN documents

Title of the document, determination that it is a UN document (UN doc.) followed
by the official numeration of the UN and the date of adoption of the document in
parenthesis.

UNSC Resolution 1244, UN doc. S/RES/1244 (10 June 1999).

Human Rights Committee, Consideration of reports submitted by States parties under
article 40 of the Covenant, Concluding Observations of the Human Rights Committee,
Serbia, UN doc. CCPR/C/SRB/CO/2 (20 May 2011).

Citation of EU documents

Commission Decision 93/42/EEC of 21 December 1992 concerning additional gua-
rantees relating to infectious bovine rhinotracheitis for bovines destined for Denmark.

Citation of texts from the Internet

Gajin, S., 2012, Ljudska prava, Pravno-sistemski okvir, Belgrade, Pravni fakultet Uni-
verziteta Union u Beogradu, (http://www.pravnifakultet.rs/images/2012/Sasa_Ga-
jin_-_Ljudska_prava_E_izdanje.pdf, 1. 1. 2013).

Walter, M., Konaguchi, J., Multicriteria analysis, (http://www.gigabook/multicriteria-
analysis.pdf, 5. 5. 2005) or (http://www.echr.coe.int/echr/homepage_EN, 5. 5. 2005).



IZDANJA PFUUB
2010-2026

Udzbenici
Vesna Z. ALEKSIC, Poresko pravo, 2. izmenjeno izdanje, 2018.
Violeta BESIREVIC, Osnovi ustavnog prava Evropske unije, 2023.
Marko BOZIC, Uvod u pravo, 2. izdanje, 2025.

Katarina Lj. DAMNJANOVIC, Vladimir MARIC, Intelektualna svojina, 4. izmenjeno i dopu-
njeno izdanje, 2012.

Katarina Lj. DAMNJANOVIC, Saobracajno pravo, 2015.

Vladimir-Buro DEGAN, Berislav PAVISIC, Violeta BESIREVIC, Medunarodno i trans-
nacionalno krivi¢no pravo, 2011.

Vojin DIMITRIJEVIC, Obrad RACIC, Medunarodne organizacije, 5. izdanje [1. u izdanju
Pravnog fakulteta Univerziteta Union i Sluzbenog glasnika, Beograd], 2011.

Mom¢ilo GRUBAC, Kriviéno procesno pravo, 7. izmenjeno i dopunjeno izdanje, 2011.
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